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~—— UDOmsCOMmMenci ng, aie WO Jaem, 

THE HEARING PROCESS OFFICER: Order 
please. Order please. 

Would everyone please rise. 

THE CHAIRMAN: Good morning ladies 
and gentlemen. 

Everybody please be seated. 

THE: HEARING. PROGESS) OF PACER: The 


case for hearing today is in the matter of an 


Application of Canadian Pacific Limited, dated at 


Toronto, thes othedaytoty Aprals 1977 and captioned 


as follows: 


IN. THE MATTERSOF. The; Railway Act; Reo<wCe 


1956 c. R-2 as amended, Sections 196, 197 
andes tO, sthesNational Transportation Acé&, 


R.S.C. 1970 c. N-17 as amended, Sections 


52, 57 and 63 and General Rules of Canadian 


Transpost.~Commissionyinhudes*200,52507 260, 


2/5, SO0Ssande7/O; 


AND IN THE MATTER OF a pedestrian crossing 


at mileage 109.30 of the Windsor Subdivision 


of Canadian Pacific Limited as shown on Plan 


and Profile No. G-1-114-A, dated April 14, 


97D ¢ 


AND IN THE MATTER OF the opening for the 


Gaclriage- Ofwtrattlic of a portion of the 
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1] railway between mileage 108.35 and 109.68 
5| of the said Windsor Subdivision known as the 
. Powell Sidings. File No. 49787. 
4 ; 
Presiding as Chairman at today's 

5 

hearing 1s° Commassioner J. T. Gray, O:C. On his 
6 
right 1s Commigsioner J. 9M. Woodarad. On “the left 
8 is Commissioner J. M. McDonough. 
9 Could we now have the appearances, 
10 | please? 
is MRS ON. A. CHALMERS: Me. Chalrmary, 
iz ra ee 

my name is Chalmers, initials N. A., one of Her 
Ne 
. Majesty's Counsel. I appear for Canadian Pacific. 
14 
15 Subsequently in the hearing, with your permission, 
WA sir, Mr. Michael@McLearn will join us. He is not 
Le here at the moment. 
18 THE CHAIRMAN: ‘Thank you. 
19 2 ; 

MR. LEON PAROIAN: My name is Leon 

20 

Paroian, also one of Her Majesty's Counsel. I 
2 


represent Robert Girard. I have with me for part of 


your permission, on ene or two matters in which he 
has done the preparation. 

I should tell you that Mr. Dumont is 
a student at law enrolled’ in the Bar Admission Course 
and has been actively engaged in this file for the 


the time Mr. Robert Dumont who will address you, with 
| last year anda half. 
| 
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| 
| 
| 
| 
i MR. CHALMERS: Nos Op eckeLony tomir-: 
é Dumont. 
3 MR. I. R. FISHER: My name is Ian 
4 
Fisher. I am appearing on behalf of the City of 
5 
Windsor. 
6 
2 MS. DEANA SILVERSTONE: My name is 
8 Deana Silverstone and I appear on behalf of the 
9 Canadian Transport Commission. | 
10 THE CHAIRMAN: Any other lawyers? 
14 MRE AA USICONEN: Mr. Chairman, my 
LZ . 
name is August Conen and we have a question concerning 
1) 
this Notice of Hearing most of which was just read by 
a 
Z| Ener ler. 
16 May we ask that at this time? 
17 || THE CHAIRMAN: Can we finish the 
18 appearances first, Mr. Conen, and then hear you? 
19 
MR. CONEN: Thanks your 
20 
THE CHAIRMAN: Are there any further 
Zn 
SD lawyers representing clients? 
23 I>don't hear any further appearances. 
24 I have had filed with me this morning 
25 |I a number of appearances by people I presume who are 
26 members of the public who probably wish to be heard 
27) : , ; 
before the hearing is over. 
pe | ; 
I will go through them and if there 
29 | 


are any further members of the public here who wish 
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7 to appear, perhaps you would stand up and let me know. 
2 | I have Rene Giroux. Mr. Conen I guess 
3 you jJust,roses Gordon i Henderson: He “G- Barker. 
4 

Mrs. Shirley Charron. ~"DantesPellarin, ~-Phytlis 
5 

Cheslea. Dr. James Bricker. Gabriel Charron. 
6 
5 WiLirid Barelayjerandr tial sesthe tlrst. 
8 NOW tereeuncrcmaty -OlRner members Om the 
9 public present this morning who wish to be heard? 
10 MR. KEN MORRIS: Mr. Ken Morris. 
a THE CHAIRMAN: Ken Morris? 
hz 
MR. MORRIS: Ken Morris, M-o-r-r-i-s. 
i 
1 THE CHAIRMAN: And a lady? 
| MRS. BEATRICE ASMAR: Mrs. Beatrice 
16 | Asmar. 
17| THE CHAIRMAN: Thank you. Are there 
18 any others? 
19 
MR. BERNARD NEWMAN: Bernard Newman, 
20 
PE ers 

fal 
o THE CHAIRMAN: Bernard Newman. Thank 
23 you. Any others? 
24 Vedomet heareany. Mrs Conene 
25 MR. CONEN: In the Notice of Hearing 
So that we received it is stated: 
27 | ere 

: Miia sd bk Part Tes iwirsnsng. . co : 
28 

| Oppose the Application and all 
29 || 


interveners. who Wish to intervene in 
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order to support, oppose or modify the 
Application must file written state- 
ments together with any documents that 


might be useful in explaining or 


supporting any intervention as the 
case may be to Mr. d‘Avignon, Secretary} 
of the Railway Transport Committee and | 
Shall also serve personally or by mail 


a copy of said written statement on a 
Apo DicCanblorli te solicitor, Mr. | 
Chalmers, for Canadian Pacific in | 
TOLORLO:. 

"Evidence that the said written 


statement has been served personally 


oremailed, to, the Applicant or its 


solicitor must also be served personally 

Or Genied to the undersigned." 

It is that point to which we address 
ourselves now. 

I have my copy of my letter I sent and 

| 

is it the wish of this Committee that those copies be | 
affidavited? 

Do you wish all these copies to receive 
an affidavit to be presented? 

MR. CHALMERS: ue wold respectfully 


suggest. sar, that voulwaive that. Ji it assiste Mr. 


oe rr 


& 


e¢a a3 4 © «A 


hy 
a ; 


| 7 i iad 2h 
sain, ey es 


ce = 


te a ag ; : ‘ 
ia : oh 
ae obte ais ih: aoiehirgeet ae 
= “4 ee ge, eA te i he 3 oe lee ei 
hs tenes bay ¥oe preted, andl Sroneitaah A | 
| 


‘foie vt 1 tapsitgsi atid oa fet ben Xo | f re 
i Farivatey, boyies ad be J a, ie ee hig), | Gi 
 AWSE iced eemenbvenes Gach ot Pat Daan je 


s *- se)mU 


Keba sy vtech och, etn Mali ae a, 
. ' | hrs 
| at ht ia Aa Wor geviosiue 
. RAP aap ft tS ye ty wees iit: Spt: * 
af eelanp ett genta sha ii ini oli ete ga? 2 at, 


; ’ . » iA 
ny eet ee fs ska 


a SCO 


py dvans ot —— ‘ee ta 


20 


| 


ANGUS, STONEHOUSE & CO. LTD. 6 
TORONTO, ONTARIO 


Conen and about two hundred members of the public who 
wrote these letters most of them were good enough to 
send me copies as your Notice, sir, requires and I am 
prepared to admit receipt by me, as required by your 
Order, and presumably by the Commission, and you will 
know of any of the entire file that I have. 

Now the odd person may have not sent 


me a copy and I can't make admissions to those but I 


don't think I need immediately that file. I had it 
here and I sae furnish it to your Clerk of Process 

so that will help you because these people did all, 

or many of them at least, many hundreds of them, 

write to me. I have those letters. 


THE CHAIRMAN: Well thank you, Mrs 


Chalmers. I think that if I were to say a few words 


that perhaps it would help to clarify the position of 
the Commission. 

In hearings of this type we normally 
have two different types of people appearing. I guess 


one you-could describe as “parties” to the applicaticn 


and the other we might refer to as public interest 


individuals andwlothinks that inmthe .case of. public 
interest representations, namely letters that come in 
from the public for people who wish to come and 
present their views and not pec looc eet and cross= 


examine and so on -~- we are normally much more Relaxed | 
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1 and lenient than we are with formal parties to the 
2 application. 
4 Mr. Conen I think that we have your 
4 

representations on file and you are entitled to come 
5 

and give your views and as Mr. Chalmers has waived any 
6 
, objection he might have I don't think you need to file 
8 anyrartidavits, “sir: 
9 MR. CONEN: We appreciate that. | 
10 We wonder why this sentence was put 
fe into this Notice of Hearing and it was noticeably 
Ws 

absent in all the others and in fact did have a 
13 

negative effect on people who wish to send in letters. 
14 
i5 It does tend to scare a person who is not familiar 
16 with hearings. 
17 THE CHAIRMAN: Well, Mr. Conen, if | 
18 you know of anyone who wishes to send a letter at any 
A? time during the course of this hearing by all means 
20 

invite them to do so. 
21 

MR. CONEN: Thank you. We appreciate 

Ze 
23 that. 
7 Also on the Notice of Hearing, on the 
25 second page, it invited us if we wished to receive | 
26 a copy of the report of the inspecting engineer write 
re 

to Mr. Hibbard and I did so on November 12th and I 
28 | | 

i have had no reply to that ,f@sizt 

29 


THE CHAIRMAN: Mr. MacDonald, do we 
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have copies of the Engineer's Report here available? 

THE HEARING PROCESS OFFICER®* i 
believe we do, Mr. Chairman. 

THE CHAIRMAN: Yes. Our Hearing 
Process Officer, Mr. MacDonald, will be glad to 
provide you. with tascopy ]* Slam sorry “that wasi't *done 
sooner. 

MR. CONEN: Thank you very much. 

I guess the last point that I would 
like to bring up is the general question that the 
people in our neighbourhood are asking and we have 
not been able to respond and we hope that you would 
and that is why are you here? 

This situation began way back in ‘73 
or thereabouts but the first time that we were 
involved with the Canadian Transport Commission was 
their copy ae a telecommunication to the Canadian 
Pacific Raslway and it talks about, an that telegram, 
that the Commission started communicating with the 
CPR in December of 1974 concerning the tracks laid 
and operated on without permission and it eventually 
referred to letters written by the CPR of three or 
four times that did not satisfy the Commission and it 
eventually said: 

"I am directed to advise you 


that the Committee will tolerate no 
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further delay in this matter. 

sou, are, Cheretore, directed to 
show cause, within 15 days, as to why 
an Order shouid not be issued requiring; 
the removal of or the cessation of 
train operation over the two railway 
Sidings, one each side of fhe Wineeor 
Subdivision main track, and crossing of 
public pedestrian crossing at Parent 


Avenue. " 


A] 
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And then the Sree on had a hearing. And the 
trains started operating again as this note, without 
aAUENOrEZaAciOon an 1974 chs was. sald un Apes e975 
and in September of 1976. In September of 1976 the 
Commission finally said, you cannot operate over 
these tracks any more. 

Abter the start Of public hearings 


they permitted trains to be operated illegally for 


over 13 months, to operate allegally for 13 months 
until September of 1976. iThen we had three 
adifferent continuations of hearings. And the end 
result was the Railway Transport Committee said 
the application is denied, you Gannot run, trains 
over these illegally constructed tracks. 

Now that is the understanding of our 
people an application was denied. What are we 
doing here? The solicitor for the Canadian Transport 
Commission quoted the paper as Saying: 

"The opponents’ argument that they 

have no money to fight the railway 

is weakened by the fact that they 


were able to take the CTC to 


MieESt (CeCe LS1LON. tOvdsNLGner court. 


Federal Court twice and appeal the 
We do not know where she got her 


information. We have been wnable to raxse at. this 
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aware that costs far exceed that. What are you doing 


| 
point $15,000. And you gentlemen should well be | 
| 

here today? We don't know and we would like to know. | 


Is this going. totcovenvandvony= Livi poetsnCeR wilt oe 
Ehat*s-obvi0us.* Thank’ you% 

THE CHAIRMAN: Mr. Conen, the simple 
answer to your question of why we are here today is, 


as far as this panel is concerned, that we were 


| 

| 

| 

| 

| 

instructed to come here by the Canadian Transport 

Commission to deal with an application by Canadian 

Pacific, which so far as we know Canadian Pacific is 

H 

entitled to make. And if they file a proper | 

application to the Canadian Transport Commission, in | 

fact we have no choice but to hear it. And that's 
why we are here today. 

MR. FISHER: Pardon me, Mr. Chairman, 

thatvis perhaps possibly a good point for me to make 


an observation. I believe your words were as far as -- 


THE AUDIENCE: We cannot hear. 


| 
| 
THE CHAIRMAN: Would you use the 
microphone, please. 
MRe PAROIAN: You will need it, I | 
WO rant. 
MR: SPISHERs: “Mr > *Charrman -7 "that "raises 


a very serious problem. I'm afraid your statement, 


if I heard you correctly, was as far as you know you 


Me et ee ce ee ne 
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have, an,obligation orsduty to come here and, entertain 
an application. With all respect, sir, I have very 
serious questions in that regard. 

But before we get to that, what 
disturbs me ever so much is, who if I may ask 
respectfully sir, who decided that this application 
would be heard, on what grounds was the decision 
made to hear the application, why were no 
representations entertained at a public hearing with 
respect to that. 

De Seema fo me, . Sor theless amicus 
dangerous overtone to state as far as you know you 
have Jurisdiction, to, entertain, this applications e2 


very, very seriously wonder if that's so. I endorse 


completely the remarks of Mr. Conen with respect to 
the never ending procession of applications and so | 
Onaby eCanegaanwbacitic, And I am reminded, perhaps 
thaseisetime for anotheraquestion.s« 2 ampreminded Of 
the statement made by counsel for the Commission 

last Monday before Mr. Justice Mahoney, that it was 
the position of the Commission that individuals 

could make as many applications as they like. 


Now, a.ameasking at thisrooint. an 


policy that someone can make as many applications as 


i 
time,.2is9) that policy of this: Committee, «is /it; the 
they like? Ms. Silverstone, your counsel, I feel | 


' A , } 5 y i ZF om 4 i ; . f J as 
hive an : mie mi i a iY vy : 1 
i% i 3 " 


My Si y st on, bw oot § : aoe 
ue en ha! i fF 
ye nn dai ieee ; 
casa iu, ie ag f ety * ie ihe ie oe Ae ee 
\ aa 1 a 
my ne 
ie ." Mk Sh sly caw abnuie: ay ew as Sut i 
er : - ay nt i : 
y Se UMM Re) tas te Fareg eyed sean @ tab 
a: yon orietest oisuig | Dar ner tego anaid ede . a | | 
bey. Sait) 6) Aoingass vis 
at winey 6 % ret Ps. ¢et) OY “ede PE | iba 
: ie { 
oy WONT THON StF ih ae I Last as Bnciy Aan) CONC LR | z | 


a woe Paes Litas aid ) EET RS OS 1 try Eee tA erW.brl 


ete pris i ; ae ied F. > 4 fai icy ¥ Ce riky c ve vyev eyaey 
2 E } ai 
. eet Tee TSW ONTOS ame ay. ea abatmaee carte, Cine elma F ws 


Ve bie, Bont eouiyes to. pakemaditg Bollee aavne ae ‘PRs 
ss uae . A ee es : 4 ‘ Tey ay ae ; Poa iy aa) 
To a lal ae eB pt tives se EBD aed mt 


Po iaty frebyss tings PUT; ANE S Ready teri, i} ante ob eh - 


- ‘Ss 
bh > i Fale kainiens arid 4! ut Teentoo.wd anita scema tye! is 
a 


i we Saree. aeolian ad See. aM oan abe eid 
| as 
7 ie ai eet nde CO Lies ReaD wii ¥n nehsiay walt ie 
; ua : my ia. | 


- aah wld om sepasiwed ae nate Be oe 528 
, a es rae (a 


a 4 ne he ; my WADE | ye A - ; 7 ’ fm 


_ 
——— 
7 
—e 


ee Piano tk es 
vy te 7 i" 
Bee 
Uj > 


7 


co 


z 


ES 


ANGUS, STONEHOUSE & CO. LTD. 
TORONTO. ONTARIO 


makethose remarks. If I misunderstood I call upon 
her now to corcrectumy.ehimkines tfethat isthe 
Situation then I ask her that that be confirmed or 
denied. 

THE CHAIRMAN: Mr. Fisher, you are a 
member of the legal profession. I am rather surprised 
that you would ask a question of that type. 

The statutory provisions are there. 
An applicant can make an application any time it 
wishes under those statutory provisions. An 
applicant would, perhaps, not be very wise to make | 
two applications in a row on exactly the same facts. 
Because I think in those circumstances he should be 
expected to feel that he might not be very successful 
at it. But so long as applications are made and the 
Commission is there and the Parliament of Canada has 
giventhe Commission the duty to hear those 
applications and to decide those items, then I 
think the Commission must do that. 

MR. CRILSHBR ss: Mayiwl casing astrn what is 


the statutory authority to entertain a second 


application? And to reiterate your remarks, sir, 
this: is, candsletaus mot forget; ranvapplicationeas an 
identical nature. No where in the pleadings is there 
any SuggeStion that there is any eridenes available 


now which was not or could not have been available 


via 
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before Mr. Jones and the Board. 


wants to make some sort of preliminary objection to 


3S PES CHAT RMAN Mire se rshers, mo toh tits 

| that you are being a little premature. It seems to 

"| me that until the Applicant has presented its Seance 
q we would not know that, will we? 

: MR. FISHER: No, but we do know what 

< 

" the pleadings say, Sir. And furthermore --- 

9 THE CHAIRMAN: Gentlemen, I am afraid 
"| I am going to have to interrupt you here.” Applications | 
1] were made to the Court suggesting that this hearing 

a should not proceed. None of those applications has 

; been successful. We have come here to hear the 

14 

15 | application. Our feeling is that we are under an 

an obligation to hear this application and we are going 
: to hear ae, 

4 MR. FISHER: May I ask VOW Sng erce.h 
19 the record, ale which section of which statute is 

aS this Committee clothed with authority to entertain a 

2 second application? 

ae 

oe MR. CHALMERS: My submission with 

24 Great respect, Mr. Chairman, you do not, have torsubmi® 
IDS to cross-examination by counsel. I might add I do not 
26 intend to cross-examine. If my friend, Mr. Fisher, 

ae 


your proceedings, sir, I suspect that he has, I would 


Submit, sa “perfect right to do so. “And if that’s what 
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he's doing he should just state it without trying to 
cross-examine you sir, and then possibly you might 
wish to call on your own counsel or myself to argue 
no doubt with Mr. Paroilan. And then you might wish 
to decice on- the’ preliminery Cbyections, 12. thats 
what he is doing then in my submission, as far as 
your Commission and my learned friends are too, I 
de- not think, Sir, that you have £o submit. to cross-— 
examination by him. 

MR. fr ioners Tree tie cL an 
cons vuraried! toureply to that. =r41rstly, “none: on my 
remarks, hopefully, are being construed as cross- 
examination. But I do believe that after 2600 


DaAges Of transcript Of fuli® inquiry and So on, tae 


| 
| 
people are entitled to know the policy of a | 
Committee. And that's simply what I am asking you, 
“bah 
The second point is that as everyone 
involved as counsel is very much aware, the decision 
of Mr. Justice Maloney which was delivered last 
Tuesday has been appealed. Now I am asking, amongst 
Other grounds. *that ‘that alone" s”"sufrrecient,, 1.7 21OoL 
io OcCher reason, asa courtesy to the Court that. thas 
matter not proceed at this time. | 
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I again invite counsel for the 


Committee to correct me if I am wrong, but the reasons 
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But I am going to stop this discussion 
at this particular stage and suggest to you that if 


you wish to make a motion for a stay of this hearing 


1| delivered by Mr. Justice Maloney, Mahoney pardon me, 
c are premised upon the fact that there has been a 
; decision related to the question of costs. There is 
also an undertaking given by counsel to this 
Commission, to myself, Mr. Paroian that this 
4 application would not be proceeded with until such 
8 |i time as there had been a decision on the oe ane OG 
9 costs. 
st AS far as I am concerned, (S127, 1 
u respectiully see that that undertaking is stiil 
E outstanding. If the undertaking is not outstanding 
14 I again ask the following questions respectfully of 
15 || you, why is not outstanding? Who decided to change 
16 it? For what reasons and upon whose representations? 
17 THE CHAIRMAN: Mr. Fisher, to start 
AP Out wish that.is not the ase which. ame ina 
# position to answer because I had nothing to do with 
20 
re the giving of any undertaking. 
22 My understanding and my knowledge of 
pia this matter is not at all complete, but my under- 
24 standing was that that undertaking was given on the 
29 basis of a certain factual situation which existed 
26 
at that time and which no longer existed. 
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or for an adjournment of this hearing, I am going to 
give you Of any other counsel an SPpPpOrLunity to do 


Chad. 
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You can advance all the arguments you wish in support 
of your motion. Counsel that oppose your motion 

will be heard and at the end of that time we will 
make a Ruling and we will pence from there. 


MR. FISHER: I wish to entertain those 


THE: CHAIRMAN: Well, fy thank -this: a's 
the appropriate time to do it. 

MR. FISHER: Very well. 

The Decision of The Honourable Mr. 
Justice Mahoney, which was delivered Tuesday last, 
has been appealed. The Notice of Appeal was 
delivered out of the City of Windsor by courier last 
Thursday. 

Now, reasons for judgment were not 


released until Wednesday. The Notice of Appeal was 


‘dated the same day. It left Windsor Thursday 


because it had to be signed firstly by counsel. The 
time limitations samply did not allow 2t to get our 
any G@arlier.. That, as far as I'm aware, is in the 
process of being served. Mr. Chalmers might be of 
some assistance. I would not be surprised if he 
was served. 

MR. CHALMERS: I have been served with 
the Notice of Appeal. 


MR. FISHER: That must Nave been tast 
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Submissions at this point. 
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Friday. Obviously, because the Deputy Attorney-Genera 
and the Commission have offices in Ottawa, they could 
not have been served on Friday. That appeal is 
pending, elhatewasiman. application for prohrbreion to 
prevent this particular hearing from proceeding. 

Now, 1 Pamiasking: forthe: third time,, 


counsel rlomithe rConussion to rcorvecte me 1f 1 am 


Ss 


wrong but the reasons of Mr. Justice Mahoney, if I 
may read them now -- if I may read from page 3 of 
the Reasons for Judgment of the Honourable Mr. Justice 
Mahoney is as follows: 
"On August 10, CP applied to the 
respondent under the Sections of the 

Acts and Rules previously referred to, 

for an Interim Order pending the 

outcomenof tts) Aprided5> application, 
permitting it to operate Powell 

Sidangsiand, opensit eorgthe carnage 

ofl ;tratiaes: wlhatais tehemappilication 

at issue here." 

I call upon Ms. Silverstone to advise 
the Committee whether or not she agrees that there 
are, unfortunately, possibly misinterpretations of 
the facts which make the appeal logical. I am not 
necessarily saying the appeal is going to be 


successful but at least it will be correct to say 
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that there is room for suggesting that’the learned 
Justice misinterpreted the facts. 

MR. CHALMERS: My learned friend can 
argue 1S Owne motion.» a "Cakermrt 1b Ls Parmotton 
for adjournment, he has not told us, but my learned 
friend can argue that himself and presumably he will 
call on Commission Counsel in due time. 

MR. FISHER: Well, I must take this 
position: Unless and until I am corrected by 
counsel for the Commission I simply must presume I 
enecOEreC c. 

THE CHAIRMAN: Would you please run 
that by me again? 

MR. FISHER: I have made several 
statements as to what I believe counsel for the 
Commission has stated publicly on prior occasions. 
Unless and until those ee ee are challenged by 
my friend, Ms. Silverstone, I must assume they are 
COnrreCt. Ms. Silverstone appeared before the 
Federal Seite on Monday last and argued on the under- 
standing that it was the application dated April 15 
which was at issue here. If the judgment refers to 
an application dated August 10, obviously there has 
been some misunderstanding. 

Now, the judgment further goes on: 


"The only basis that the outstanding 


CP SN EP Se SP 


7 spe 


‘+o ae 


{i 
i 
ye 


a staeg, 


doe hiaot  vavelR i Ap wiry 


Par at iy ath oe Ma a | ee amt et Pie 
in 


Anseren ober aaa a seers een 


i) YY at ot fanaogis ovedten + tele ot a3 adhonoupte 


ai Akon | 

iene arated fomonge omuionev sie a «S29HO9 

q . tt ae ae, Dougie. an end ation Hd F800 haesbst 
be besa Aseeahigas: ‘ong ee is oe Hibhastu 


7) H es 


emenlipagtars Yi i 

; aye iia lah rat ong u eae ounae ts. “nn thy ibriow 
a : , ait) h thal - i i | 

’ ual a0 TNC ee tf bal 


eis win i) 


| «aeede an 


f ‘ieaaleeago shag ao tn Lun x bas we, Pra; + teh ae aie 
e Bayne dtade a8 “adnamedoye cous erere ures tainty 


/ ae Noo muna shen t. vonecrnuet aa We ise yn 


_ — | 
_ (2) Ne) Lv.2) ~“) 


lee) nw = — 
~ ye) [o) 


OsE 


ANGUS, STONEHOUSE & CO. LTD. 


TORONTO, ORTARIO 


page 4: 


motion as. to costs could suppore 

such an order is that the undertaking 
to defer requiring the Applicants to 
plead to CP's.April 15 application 
extends to the August 10 application 
is; Ine the circumstances, (sti. 
outstanding and -is of a nature -Eo 
deprive the respondent of jurisdiction 
to proceed until this -condation ie 
fulfilled. 

I take it that all other matters 
respecting costs raised in argument 
by the Applicants are veglstercas1n 
Canada in the Trial DivisionroLatnis 
COME ea: 


Thesmost important is at the top of 


"I should be most reluctant to base a 
decision adverse to the Applicants 

on a finding that the undertaking 
could be circumvented merely by 
bringing an application for an Interim 
Order, which 1£ successful, would 

for its term,achieve both what CP 
sought and the Applicants opposed on 
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| my view, that lthesundesntaking is no 


was pages and pages and pages of evidence which 


2 longer outstanding because a decision 
3 Ontthe motiion (for tcostsmias tim fact 
2 been made." 
5 Now? 61 Casikicy our MratChaLiaue ny feo 
6 

compare that to the comment of the Honourable Mr. 
7 
‘ Justice Gibson,which judgment is also under appeal 
9 and I might advise,where His Lordship indicates as 
10 follows: 
BI "From the material it appears that 
12 Ne Wecrs1Onjom the pare lot Fane 
13 : 

epplucation relating to cesits! has 
14 
been made as yet by the Commission." 

15 ji 
A Now, we have a very curious situation. Two learned 
} 
17 Judges of the same Court have apparently come to 
18 different conclusions. Both of those Judgments are 
5) underrappeals Gh think t is: alavery cuntous posi tion 
20 that when one of them is under appeal there is an 
72 : 

Order of this Committee adjourning any further 
22 

matters dealing with that sine die. That is 
Zo 
* adjourned sine die but, my goodness, when it comes 
25 to an application by Canadian Pacific, an identical 
26 application by Canadian Pacific, somehow a sense of 
27 urgency develops and rulings are different and in 
28 case there is any doubt about what I say, sir, I am 
29 ; | 
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clearly indicated the illegal and unlawful 
: CONStruction and use or Powel Gidings. it further 
; showed the preemptory commando-like conduct of 
4 

Canadian Pacific’ in fencing oft he walkway 
> 
6 established by Board Order and posting an armed guard. 
4 However, that Situation, sir, after lengthy 
8 argument was advanced by all counsel, that situation 
2 was permitted to continue until September of 1976; 
3s 15 months! go by with a flagrant violene violation .on 
‘s the law but that did not appear to bother anybody. 
: When the application of Canadian Pacific is dismissed 
14 by oral reasons on the 5th of April followed up by 
15 written reasons on the 7th of April, Heaven for bid; 
16 a tremendous urgency suddenly becomes involved. 
17 Now, let me give a chronology of 
8 events, if I may, since that time: The application 
before you istdated the loth day of April, 19777 but 
follows eight days after a dismissal, in my view, 
22 Of an absolutely identi cal. application... lt Ystne 
23 Samer trackage ,=ittils the saneswalkway Li lSecie 
24 same Hydro Electric transmission line. It is the 
25 | same pooling and ponding of water. There has been 
26 

absolutely no physical change whatsoever in Powell 
‘ Siding since the Decision of Mr. Jones and LaBorde 
29 OLVADCE LL s/4 


THE CHAIRMAN: Is that your evidence, 
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Mr. Fisher? . 
MR BLSHER: Again, sthatwis vom the 
basis of the pleadings of Canadian Pacific. There | 


is no pleading sir, that evidence has become available 


which was not available or that could not have been 


available. They lost and they have the termerity 
eight days later to say: Here we go again. That is 
the first thing that happened. 

On the, Vethe days Oia yer y, I 
personally had a telephone conversation with Mr. 
Kerth’ Thompson. [ was told by Me... Thompson thatea | 
letter would be coming saying that no pleadings would 


be expected from the respondents until 30 days had 


elapsed on the Judgment on the question of costs. 


On. the 8th day of June We wrote. -eoulic. 


Thompson: 


Mia wos, On EnemPothieot iia. 
aval Cane tee telephone conversation 
of May 16, 1977 wherein I was advised 
of the response to be informed by the 
Railway Transport Committee that their 
answer would not be due until 30 days 
had expired from the date that 
Judgment re given on the Motion for 
costs with respect to the first 


application, * 


oS 


oi 


a S ty mae Me Lhe ; te M 


hues igs 2 a ya 


4 


ca a, ri sot gne avabe. sno 


ee 1e ris ae ir ‘Pane in 4c 19 aa ae 


»%,. 


Bat ae” S ectd pwede ft dad vy ‘the ‘pion: a ive tet $f 


- 


Pay aN 28 ‘Ot fe tf sancabeagh i td ‘toa barbie od 
Pisin oh oe fa) ie blanaie hi 86, airs ori al tpeqnte 
fe Ao bi ae _s THT 


wesc! T eat Io: sci ae sits ng) 


“ee 7 A i ; ' 
~ 


- venaalabeciitn 


4 


Noh ee ve sen iu tinetsy LHe y mi saigs tT! 


- 


Marites: haw Tn heresy yar lat oat a9 


wets, GO dawraans Be 6 i}, Ba rwities x ant) 5 


abies pity peda pion age ober i 
ae vg baer ssh ad Jo4 iafiow “rou 


ie f, 


seis andi ant incre sie ee 


Deel 
MIC/ko 


re 


3 


ANGUS, STONEHOUSE & CO, UTD. 


TORONTO, ONTARIO 


Zo 


THE CHAIRMAN: What was the date of 


that letter again? 


Chairman. 


Mig Lone Rs Leas Uune. Sih Mire 


"I have not as yet received 
communication to this effect from the 
Railway Transport Committee. 


 "WOUudd Ou chang lye conta iret iat 


the above sets forth the current position 


of the Railway Transport Committee. 
*YOUrS et rly." 


ThensOle the sat dave Ore line yao fr 


I received a letter from Mr. Keith Thompson, Senior 


Counsel, Legal 


Commission: 


Services, Canadian Transport 


“Dean, Sissi: 

"T have been asked by the 
Railway Transport Committee to advise 
you that the Respondents will not be 
compelled by the Committee to plead to 
the new Canadian Pacific Limited 
Application until the expiration of 
30 days following the issuance of the 
Decision on the Application for Costs 
which arose out of the recently 


concluded hearing in Windsor. 
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“The foregoing action is being 
taken by the Committee in an effort to 
assist the Respondents in determining 
whether they ought to respond to the 
second Application. 

“C1. SaeeCoGna Zed  bnet wine 
Respondents have incurred legal costs 
arising (Out Of the iiirste Appice mon 
and quite likely would like to have 
a determination on their Application 
for Costs before they retain and 
instruct counsel to commence any 
resistance to the latest Application." 
I might add that Mr. Paroian received 

the same letter. Then a curious, with all respect, 
Order is issued by the Railway Transport Committee. 
AWevslier aus eae Number R=25 D122 Vand sthat: has to doswien 
the motion for costs which was made arising out of 
the first Application and it reads in part as follows: 

"Whereas the Panel has been 
unable to agree to a Decision in the 
matter of the aforementioned motion 
FOr COGiS 

"Whereas the Railway Transport 
Committee pursuant to Section 63 of 


the National Transportation Act has 
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therefore decided to re-hear the said 

motion before a new Panel constituted 

for that purpose, it is hereby Ordered 
that the said motion for costs be re- 
heard by the Railway Transport 

Committee pursuant to Section 63 of 

the National Transportation Act before 

a panel of commissioners constituted 

for that purpose at a public hearing 

to be held at Ottawa commencing on 

July 21st and that Notice be issued 

eccordingty “hee 

I would like to stop there and pause 
for a moment and make two observations. One, the 
Order ismedated the VWthaday oft Vuly,o1 07 je andy t 
requires parties to be in Ottawa two weeks later 
when all the prior hearings had been here in the City 
of Windsor and at far more Notice than two weeks. 

Then there is a letter dated the 12th 
day of July, 1LOV7*)==.thisetollows) Sor course; ver, 
shortly upon the heels of the Notice of Hearing for 
the purported re-hearing on the question of costs. | 

This is a-letter) from Mr.© Leon Paroian, 
my friend, addressed to Mr. D. Scott, Legal Services, | 
Canadian Transport Commission. Copies of that letter 


were sent, amongst other people, to several of the 


a hh y| i CT . 


ee od oy ne pee : via 2 Oa ae, i 
Dianna Sic. big att eee) 
* bay. i ] , j ; 7 
iyiheae es pect, 48 Bi 30 oes aid che wade: sinc 7 ha 
i yy Di ay , mm 

PRO! dod ke srtoaset ecao to aa ele ors i 
, Ke ae ; al , a. 
a 4 od AE ie Vie LE OME et ate Ree edt (cs gts 2 0) ‘fotteq eee hi ean one yy rs 
' y ; | “ a 
MratimBest fi Lave ia Seontag 769" Se . P Let « 


we Ve bu lA TOD bs 


Beis ty Pe fae pl oe 4 * ‘e} a rn} 5 tetas 
me tbe ee i ss 12) DT 4 £4 cere 


ay OR iordev t28ao OWk SNR Snes Site & 2071 1s) 
of ore AC Rb) BERL heap eee eee hadsnee i SL be, vt 


looks aHdaw! ded sway dled od Oe Saeeand Ree Ta) € 


« * : i - P 
ai) Sad iad) teod Dir \epativeot wore st. fle: mane yet 


Ba tS net SeLO4 oti ger ss bog TORBAY WO 


i atd betes getdate ee) ore hy EAE) BN 
i’ 4 | , a ps6 
Vrouw ,8emod 8 sat. awot (ax sic sn TL peels: Yor.yeb be 
a 2 Ue ‘ES j 
TOd, Driven) v6 onigttciti eat! TED ‘Yona roqu eiarete ie we 
a 


—_ 
| a 
tf ae 
ag 
| 


$2)! 26" 2 AiG G89 up a i 1G, nee Fi ith ibotogaoa! alien 
‘ . ae i Ang Ley Ae 
fe rote a \ cr i on ta {tt a : if? ars hi . psf 


if) 


Ti edeae ins ; ae AG 
ie re : 


> 


co nN 


23 | 


o 

Sei < 
re ANGUS, STONEHOUSE & CO. LTD. 28 
S TORONTO, ONTARIO 


CLELZenSs- Of tWingdsors 


| 
| 
| 
The letter reads as follows: 

YL schanky you for your 
assistance and your response to our 
request maderoniJudlyi chem LLt hie Saxe 

BWemwould (cContirm thatwour 
request was that the Committee convene 
im Windsor, Ontario torconsidexsous 
Application for Costs. We also suggest 
that the hearing date might be enlarged 
aseiti was fairlyeshort notice. 

"We indicated to you the 
economics of our having to travel to 
Ottawa and the fact that our clients 
are vitally interested and have 
demonstrated their interest by being 
in attendance at the hearings previousl 
held in Windsor and that the Committee 
had established a precedent by 
convening all of its other hearings 
relevant to this matter here in 
Windsor. 

"Later in the afternoon you 
advised that you had spoken to the 
Committee and they refused our request 


on the basis that they had other 
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engagements in Ottawa which prevented 
them from attending a hearing in 
Windsor. 


LYougrubthere@advasecdithat the 


| 

| 

| 
Committee did not believe it was short | 
notice as we should be in the position | 
to argue the question of costs with | 
very little preparation as we argued | 
i 
HEIN Tthexr past: | 
"You confirmed that you had | 


been linstructed not to revealtiteotnames 


of the Panel even though you had 
volunteered to do so earlier. 

"The reasons that you gave for 
the Committee not extending the time 
was that it was in the interest of the 
CPR sorto do as their second application 
is being “delayed andeiewwas im the 
publictinternestrso itotdo: 

"As to the last proposition I 
voiced very strong objections and 
pointed out that this matter has been 
in progress now in excess of two years 
ana that none of the delays occasioned 
were in any way attributable to the 


objectors. 
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Via COMGEritenwie ta cinen Crk 
operated those tracks unlawfully from 
August 1974 to September '76. The 
first hearing convened in June of '75 
and adjourned through to September 
2976. The CPR continued to use most 


Of the tracks (during chat speGiLod. 


"The hearing was not reconvened 


albeit strong representations. were made 
by the objectors and others to vbring 
the hearing back on Be Pe: process 
took some 15 months. It would be 
Gifficule to explain to our’ clienes 

how that delay could not be overcome 
because it is now in the public 
interest or is it the CPR's interest 

to bring it on immediately? 

"T renew my request as 
confirmed by Ian Fisher's telegram 
and as supported by Mr. Kellerman, 
that the hearing be held in Windsor 
at a time mutually convenient to all 
of the parties and the Commission. 

"We hope that the Committee 
will reconsider its refusal to grant 


that application. 
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And then Mr. Paroian concludes by 
Saying again: 

“Thank -jOU, LOrVyour -coO= 
operation." 

Now the next step was a motion which 
was brought on wbehalt of (the Gity of Windsor, Dia. 
Bricker, Dr. Henderson and Mr. Girard for an Order 
prohibiting a new panel from purportedly re-hearing 
the question of costs. 

That motion was argued in front of 
The Honourable Mr. Justice Gibson. It was not 
successful. That is under appeal. 

The Railway Transport Committee then 
issued an Order or -- pardon me. Upon being served 
with the Notice of Prohibition issued an Order 


adjourning sine die the hearing as scheduled in 


front of a new panel and I might pause there and say, 


curiously, that policy was not used in the present 
Situation. 

Then by Application dated the 10th 
Gay*sof Angust;, 21977, the Canadian Paci ficepurpores 
to apply for interim operating authority. On the 
2lst day of August. --- 

THE CHAIRMAN: Go ahead. 

MR Lorian: Onethne 2, 3rd day or 


August, 1977, I responded to that Application by 


ay it 
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1 letter addressed to the Secretary of the Railway 
2 | Transport Committee. It reads as follows (that 
3 letter was delivered by courier by the way): 
4 
"IT acknowledge receipt of a 
5 
copy of a letter dated August 8th, 
6 
1977 from Canadian Pacific addressed 
0 
9g to the Secretary of the Canadian 
9 Transport Commission. 
10 "T also acknowledge having 
1) received on the 17th day of August a 
we copy of the Application of CP dated 
13 
ChewEL Ch aay Of August, 14). LOLwan 
14 
i interim order permitting the carriage 
16 of traffic over the Powell Sidings. 
171 "IT have been absent from the 
| 
i8 Office: on vacatron “From the Sth day of 
19 August, “77 to the 22ndiday cf Aucuae: 
20 
uo hi SE conrerine my ee repuone 
21 
conversation with Mr. G. W. Nadeau 
ae 
te on the 22nd day of August (that was 
24 the day of my return) wherein I 
25 expressed my very firm objections to 
26 the Railway Transport Committee 
| 
a entertaining at this time any appli- 
28 ; — 
cation by Canadian Pacific Railway 
29 | 
with respect to the carriage of traffic 


eee a 


oh 
WA 


ar 
sag W 


de A 
seve +e) 
’ 


teh 
tS) 


tas be 


"9 fe 
lath 


ai steely fas bid 


ee peta 1K. pees eh Leah aa 2! ass 


wv ry ei A 
i Pi i uy A as 
e: : > Cl See ‘ yo 
Seo eten.| Se Vita segs ~ as Teer 
ant So ARS oe cane ved: 
PF val re ae aay ae ax : a 
SABLA "SOA ee 
ee i 
\e 4 ¥ 
iY \ 7 ihe Day LS na iF | 
\ 
. Citic . eat, fo ¥ 
‘ y3 
: ae enepe [ th Gai 
: FO Ree One 
. i. > he 
* aed +,nLar ews to 
7 - TT) * 
Ee ee 
item Pony WS SA rT2IO 
; SG SdseG i VR. NSO aw. 
, - é A 4 f t 
> l at 4 ee ie | t i haat zt * ‘i \ ¥ i 


5 Sua) a 


| 
aPuae: Let deaf tt wl 


Aw roe Aeva 
“ah sey ait Ho" 
lise 

a - - vet 


ee 


oe ap 


. ey ® ad 
rae an 


/ , A 


. 
es! 


eae 


i" iP a 


A 


Aaa 
a 


vee Hae +, Wie . 


A whe a | : I 7 
ae ' Ww * ae iy ‘a a - ¥ qt 


" V 


ari 


| 
ee 8) i 


a 7 
| es 
; hee 


“a 


a 


» 


2 
ANGUS, STONEHOUSE & CO. LTD. 218} 


TORONTO, ONTARIO 


over Powell Sidings. 

"I very strongly urge the 
following point to be borne uppermost 
inemancd. 

eTherApp lcatvon of sCanadaan 
Pacific Railway to open Powell Sidings 
for the carriage of traffice was 
dismissed by the Decision of the 
Railway Transport Committee on the 
GthmdaycOLeApirinl ro 11s tres 


Well that 1s a mistake. It just have 


been either thems thl or tne vt but at servo stheroth: 


tee OLLOWING way pub icHhearang 
resulting in some two thousand 


pages fof transcripts... 


That is’ also wring. ‘Ltvsvaboute 26007 pageseot 


transcrioce 


merece (Olet he stot dayrOrwApr yas oye 
Canadian Pacific caused to be filed 
aeNEresheapolt catront< 

"No decision as yet has been 
made with respect to the motion for 
GOSts. 

"The dismissal of the appli- 
cation to the Federal Court, Trial 


Division, for prohibition has been 
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appealea and the Federal Court, 
Appeal Division, has been advised 

of the writer's intention to 
prosecute an appeal as expeditiously 
as possible. 

"The application by the 
Canadian Pacific for a re-hearing may 
only be made with the leave of the 
Railway Transport Committee. The 
Respondents have been advised that 
the Railway Transport Committee shall 
not require a reply to the fresh 
application until 30 days have expired 
from the date the decision was given 


with respect to the motion for costs. 


"While no reply to the fresh 
application has been filed due to the 
Directive of the Committee, such reply 
would, amongst other things, raise the 
issue that the course adopted by 
Canadian Pacitic Railway constitutes 
a flagrant abuse of process. 

"The fresh application alleges 
ingpaguaphystd)athat aaful leinguiry 
was not conducted. 
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Canadian Pacific ought to have 


appealed the decision of the Railway 


Transport Committee if there was any 

substance whatsoever to this allegation 
"Furthermore paragraph 8(b) 

contains the insulting suggestion 

thatvthe conduce- of CanaGian Pact rrc 

is immaterial to tne present appli- 


Cacilon. 


| 
| 
: 
! 
"The curious position being 
taken by Canadian Pacific Railway, 
in my respectful opinion, is bared | 
evel LUrtHeGr in tne acts scenlencemi | 
} 
paragraph 4 of the application for 
the Interim Order where the Railway 


takes the position that the said 


application ought to be heard without 


concerned some 2000 pages of transcript 


| 
| 
20 the necessity of an oral hearing. 
2] | . 
“I Gannot emphasize strongly 
22 | 
enough my objection to such a course 
fog) 
24 being adopted. To suggest that | 
| 
eI Canadian Pacific Railway may, in the | 
26 first place, make a fresh application 
27 | immediately upon the heels of a 
me dismissal of an application that | 
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can only be described as an insult 
Couboth teheRaemwikwa yirtlrans pore 
Committee and the Respondents wno 
have appeared before said Committee. 
"Secondly to suggest that the 
Railway Transport Committee ee to 
entertain an application for interim 
operating authority before said 
Committee nas even granted a re-hearing 
can only be described as ridiculous. 
"Finally to take the position 
that the Railway Transport Committee 
eughtt tor enterntaimpanvapp Licarrongier | 
interim operating authority withcut | 
conducting a public hearing flies in 
the face of virtually each cannon of 
the rules of fundamental justice. 
"Theil appLicats onntonernterim 
order indicates at the bottom of page 


4 thereof that the interveners are 


required to deliver their replies to 
said application within such time that 
the Railway Transport Committee might 


require. 


“would you kindly advise at 


your earliest opportunity of the 
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position of the Committee with 

respect to whether or not a reply is > 

required and if so by what date. 
'WOULrs, jEnulesy. | 

Nowa ica dAviqnonsisaw 4s ono tao 
reply to that letter. I will have more to say about 
Mr. d‘Avignon'sisfailure to.respondeto SS Ge AwaRe 
a little later jon tinsanother pointm saat imesbut, no 
response received to that. 

My letter dated September the 12th, 
my learned friend, Mr. Paroian, endorsed the comments 
I made in tne letter tnat I just read to you. 

By ibetter «dated. September 16th yp obo 77, 
Mr. Kellerman, the City Solicitor, adopted the views 
that Ll expressed in that letter too and then on the 
6th day of October, 1977, somehow the matter for an 
application for interim authority is forgotten and 
now we are faced with a Notice of Hearing for the 
fresh Application. Nothing said by Mr. d'Avignan 
to us.” No explanation, isnqivenuee Nowmothing.2 yi 
write the letter I referred to supported by my 
friends and the next thing we have is a Notice of 
Hearing for the fresh Application. 

Then the undertaking of the Railway 
Transport Committee is -- let me put it charitably, 


reviewed py Mr. Thompson, Mr. Keith Thompson in a 
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Leucer dated stie VthiedayeOrrOClObet m4) mang Wie, 


Thompson writes to me as follows: 


confirmed. 


"Deaw iS irs 

in my Letter of Wune: 27th 
addressed to yourself, copies of 
which were sent to Mr. N. A. Chalmers, 
Meo RM, eMCheatnmaid  Migtmc el. 
Kellerman, it was stated that the 
Respondents would not be compelled by 
the Committee to plead to the new 
Canadian Pacific Limited's Application 
until the expiration of 30 days 
following the issuance of the Decision 
on the Application for Costs arising 
CUL, Cf CPL Sy mirLOteApoLcCarlOlw: 


In other words the undertaking is 


"As you know an important 
element in the matter of costs has 
now been moved into the Federal Court 
of Canada by the Respondents and there 
has, as yet, been no final disposition 
on the Respondent's Application for 


Costs. 
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Eee l "The Committee nonetheless, 
eo NG/ko 
é nonetheless has sent down for hearing 
3 CPL's new application commencing on 
4 
NOWembe las? CEN peas mreeeneee 
5 
May I just pause there? That was done without the 
6 : 
; invitation to the Respondents to comment, to make 
8 Submissions, or to voice what had been their extremely 
9 strong objections. But in any event I will continue. 
~@ 10 ",.. that date being the only one 
— feasible in view of the hearings 
12 Pee 
scheduled for the Commissioners 
13 
involved in the hearing of this 
ca 
| Application. | 
15 . 
re "In order therefore that the : 
17 Application be ready for hearing on | 
{ 
ry 18 that date, the Committee has directed | 
a in its Notice of Hearing dated October 
20 ; 
GthpPelLy 7? thatwall tpersons wishing sto 
21 
oppose or intervene the Application 
Me 
33 must file written statements and 
24 exhibits before October 3l. 
Z5 SVOULSELE UY SS 
< 26 And then Octob er) 12th, there is a 
‘ . 
© ail 
letter which I received from my learned friend, Mr. 
28 . 
Chalmers. And this one is, pardon me I have got the 
29 |i 


wrong date. No, it 1s October 12th, pardon me. My 
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) | friend Mr. Chalmers, it is addressed to the Secretary 
2 of the Canadian Transport Commission. It reads as 
3 follows: 
4 

iwWeer Sirs 
5 
; "I acknowledge receipt of 
F the Railway Transport Committee's 
8 Notice of Hearing dated October 6th, 
9 1977 in respect of the new Application 
10 of Canadian Pacific Limited regarding 
ua the Powell Sidings concerning the 
ae pedestrian crossing at mileage 109.30 
: which is a subdivision of Canadian 
16 | Pacific Limited, and a portion of the 
We railway between mileage 108.35 and 
17 109 . Gis 
18 tTeunderstandsthaenthe 
Application will be heard as scheduled, 
20 

subject to renewal thereof. If this 
: is not so the Application of Canadian 
23 Pacific Limited for interim operating 
24 authority over the said crossing of 
a5 trackage is hereby withdrawn." 
26 Then my Application dated October 17, 
_ 1977, the Respondents before you, Messrs. Bricker, 
| Henderson, Girard and the City of Windsor, applied 
23 


for adjournment of this hearing to a date 30 days 
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atter a-~decisvon_ On atheymmattermeon GOsts. 


A telegram was received from Mr. 


qd "Avignon, thatessdated pthesZ0thet sOcteobers.19/7. 


It reads as follows: 


"Due to other commitments of 
the Commissioners who will compose the 
Panel in the above-mentioned Hearing, 
the Railway Transport Committee cannot 
comply with the request for an oral 
hearing at Windsor on October 24th, 
1977 or at any other date in the near 
future,.to hear .said Application .tos 
adjournment. 

"The Committee directs that 
the Applicants mail or deliver written 
briefs in support of the Application 
in explaining or supporting the same 
within one week of receipt of this 
Telex to the Secretary of the Railway 
Transport Committee and the Canadian 
Pacific Limited which will be afforded 
one week after receipt of Applicants' 
documentation to submit in the same 
manner written statements containing 
its answers to the Application together 


with any documents that may be useful 
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in explaining or supporting the said 


2 answers to the Secretary, Railway 
2 Transport Committee and to the 
4 

Applicants in the present Application. 
5 
; "The Applicants will have one 
week after receipt of CPL's documen- 
g tation to mail or deliver a reply to 
9 the said answers to the Secretary, 
10 Railway Transport Committee and to the 
42 Canadian Pacific Limited. The Committe¢ 
iz 

will rule on the motion based on 
i3 
yi written submissions when documentation 
15 completed. 
bb Now Tthave been, advised that no Tag 
i” is filed in response to that directive by the Committee. 
18 The request to hold a hearing in the City of Windsor, 
ne counsel took the position that we will proceed with 
20 

the Motion Lor prohnibveron™. 

2. 

Now curiousiy enough before that was 
22 
23 done there was a letter dated the 21st of October, 
24 1977, of which I received a copy. It is addressed to 
25 my learned frined Mr. Paroian and it is from Mr. 
26 | 


ainvignon.o° Thet lettertstantsiioubiby mayan: 


27 

| "This letter confirms the 

| 

Telex: Sentosa 
And then the Telex message is set out. 


a 104 he iby Ca : 
ve 


ie 
ae 
re 
jw 
— 
=: 


Yaotep sth 


i : meh uty Pe 
ni Pes: Wo, peat ie 
SU ian le I 
4 i 7 - a " o ae 
on en 4 


edie re balk iid 


ees aes Ee ee sine ei % Es 


ni 


aa Baw bend S507 df pte, vious" ‘gest 


is a eka bya oak r co) oie inci 


el brivee: shite Wi ie Fae i for i ia eae ives ce 


aH Sor’, 7 ij fa Li idee ee Bice bare a 


al 


rm lab! bist: yu ith aie ee of 


| : a“ a a: ipso, ‘yr ak t i i rs 
: : . | | 
ae a Co Fi% Sig) Aaa 


‘ 


ANGUS, STONEHOUSE & CO. LTD. 43 
TORONTO, ONTARIO 


But then Mr. d'Avignon adds a very 


2 curious addendum. 

3 "You are reminded that the 

: Notice of Hearing dated October 6th, 
1977 concerning the Application of 


Canadian Pacific» Limited states that 


oO Ns 


| 
all parties wishing to oppose the 
Application and all Interveners who 
wish to intervene in order to support, 
Oppose or modify the Application must 
file written statements together with 
any documents that may be useful in 
explaining or supporting the answer 
or intervention, as the case may be 
to the undersigned before October 31, 
Oo har 
A? Esnteltecurioustthartthathadmonition 
was not in the telegram, it was not in the Telex. 
Mr. d'Avignon, pursuant to someone's instructions for 
some reason saw fit to admonish the Respondents that 
they better do what they were directed to do. 
Shortly,raftemsthat,it came to the 
attention of the Respondents in this matter that the 
Panel which had been delegated to hear or purportedly 
to hear or to deal with, or whatever, with the 
| : 


Application of Canadian Pacific was not to be Messrs. 
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Jones and LaBorde but was to be composed of the thre 


@ 


honourable gentlemen sitting today. 

THE CHALRMANG Se. echought™ you were 
going to say lesser lights. 

MREy PIisSkere Then the motion was 
brought to the Federal Court immediately for order 
for prohibition. As I said that was not successful. 


The reasons were released, I believe, very late 


: 

| 

| 

| 

| 

| 

| 

| 

| 

| 

I 

| 
Tuesday afternoon. The earliest I could have got 
them was late, late Tuesday afternoon, I think it 

was Wednesday morning. In any event I sent a 

telegram on Wednesday to he Thompson. And that | 

read as follows: | 

| 

"This will confirm my telephone | 

conversation with you earlier this | 

morning wherein I advised that appeals | 
should be brought forthwith to the 

attention of the Honourable Mr. an 

Mahoney dated the 22nd day of Beaberae: | 

| 


O77 02 deiurtherm confirm my posicvon 


that further proceedings by the Railway 


Transport Committee should be stayed 


are not stayed the appeal would be 
rendered an exercise in futility. I 


| | ie 
pending appeal. If said proceedings 
| 
request that I be informed of the 


ih 7 swe ita 
Ve 
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position of the Railway Transport 
Committee as soon as possible. In 
the event the Railway Transport 
Committee denies this request for a 
stay I shall have no alternative but 
tOvapply tol Federal Court for terder 
of that Court to stay the proceedings 


pending appeal. The Notice of Appeal 


is being prepared today and will 


11 hopefully be in the hands of a courier 
IZ 
service by later today." 
13 
And then the very next day I received 
14 
15 | this epistle by way of a telegram: 
16 LRe@réequesteforvstay of 
17 proceedings pending appeal to Mr. 
18 Justice Mahoney dated November 22, 
WM 1977, the Railway Transport Committee 
20 
hereby denies said request. Signed 
al 
J-GdSAvignon, * 
GL 
73 That brings us up to date. The judgmen 
24 | of Mr. Justice Mahoney, with all respect, is under 
ao appeal. That judgment, again with the greatest of 
6 respect, is inconsistent with the former judgment of 
ary Mr. Justice Gibson in the same court. Mr. Justice 
28 
3 | Gibson has indicated that no decision, apart from the 
29 | 


application relating to costs, has been made as yet 
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by the Commission. 


| 
| The Honourable Mr. Justice Mahoney 
3 says, rather it is my view that the undertaking is 
‘ no longer outstanding because the decision on the 
motion for costs has in fact been made. 
; Now that brings me to the point where 
8 I have to ask, what is the position of the Committee 
9 With respect to that motion for costs. You see, I 
10 respectfully say this to you, sir, that I belteve 
us that we are entitled to that information. Surely, 
ss IT am not cross-examining you and I have no intention 
"| to be disrespectful, but” surely thats “intormation wien 
el we are “entitled” to Nave. "Whal is *therposi tron oreeuc 
a Railway Transport Committee with respect to the motion 
17 for costs? You see, because by Order Number R-25-112, 
18 an Order of the Committee which to my mind, knowledge 
M2 rather, has not been changed. It states that a panel 
20 

has been unable to agree to a decision. Now I am 
‘ suggesting this to you, that bearing in mind the 
23 statements of Mr. Justice Mahoney, that the under- 
24 taking is no longer outstanding because a decision on 
Ze costs has been made. With the greatest of respect, 
26 if the question of costs has not been decided, if 
ea there is no decision then surely what one can read 
3 into this judgment is that the undertaking is still 
29 
binding. 
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| 

| 
There was an undertaking that no | 

response would be required until 30 days expired. | 
Now my friend accuses me of endeavouring to cross- 
examine, you.  For,the second or third time I wish to | 
assure you, Slrpychati that’s norm Intent on ae oie. | 
believe this information we are entitled to have. | 
And that is who decided to hear this? On what basis? | 
Why was it decided that the Application dated August | 
15 would be heard when there was an Application for 
interim operating authority? Who made that decision | 
and under what representations? | 
As to this concept which Ms. Silverstone 
advanced, that it is the position, I presume of a 
that she was speaking for the Railway Transport 


Committee, that individuals can make as many appli- 


cations as they like. 

ne respectfully Says tO: You, esi peta. 
am entitled to know whether that is the policy of the 
Committee. There are two matters presently in the | 
Federal Court of Appeal which, arise out Of “this sore, | 
sorry, sorry act committed by Canadian Pacific 
Railway. 

You see Canadian Pacific will have 
people believe that they are an aggrieved party, they 
are an injured party. They have been wounded, they | 
| 


are entitled to something. If one strips the language 


8 
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down to its true meaning what CPR is endeavouring to 


say is that we are entitled to this. We are entitled, 


we are going to have it, we can apply and apply and 
epplysand Somonsuncuilawergerrua. 

There is such a thing, surely, as an 
abuse. If the matters are permitted to proceed 
through the Federal Court of Appeal, then all people 


appearing before your Committee, and with respect sir, 


the Committee itself will have some guidance as to 
what policy Lteoughtmtosroiltow. 
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I say this with the greatest of respect but isn't 


it rather -- couldn't it be interpreted as rather 


strong-willed to stay notwithstanding that the City 


of Windsor and the respondents had to wait 15 months, 


15 months of an environmental outrage and an unlawful 


act, We cannot permie Canadian Paci fi1celo waite wo 


one goes back to recall how this matter came before 


you, it was because of an unlawful act of Canadian 


Pacific. It baffles me how a proposition could be 


advanced to you that on the basis of an unlawful act 


there is urgency and they must get what they want. 


has been no Ord: 


I also ask you to consider that there 


altering, varying, 


er of the Board of which I am .aware 


On whatever the ruling, Ogi Mir 


Jones and Mr. LaBorde whereby the application under 


196 and 197 was adjourned Sine die. What happened to 


that? I mean, did it just die? Did it evaporate? 


Did it go away? 


Ls Canadvan Pacrerve sco be 


permitted to pretend it did not happen. Leushalal 


an ud. y cLedam. 


what? 


Let"s get Gn with tt. Getvon with 


Ignoring three years of a conflict 


and ignoring a Judgment of the Chairman of this 


Committee. If Canadian Pacific has any relief at all, 


7E Must, OL course, 


submit to you, 


sir, 


bes found: inv the Stature. 


that. there: 1s.no. jurisdiction 


a 
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| 
| 
whatsoever to entertain a second application. There | 
is none. I am anticipating my friend's comments | 
somewhat perhaps but it is not upon the City of 
Windsor or the other respondentsin this matter to | 
show that the Committee does not have jurisdiction. 
Surely the onus is upon my friend to show that 
there is jurisdiction of this Committee to 
entertain what he hopes will be entertained. 

Now, if reference is made to Section 63 
of the National Transportation Act -- there is an | 
exhaustive statement of the remedies of an Applicant | 
and they are as follows: 

"The Commission may review, rescind, | 

change, alter or vary any Order or 

Decision made by it or may re-hear 

any application before GeCicinige La. 

Now, aa £ ae Miqntrdisect: thats tome 
moment. Let us remember in the pleadings of Mr. 
Chalmers there is no application for a re-hearing. 

No application for re-hearing. Indeed, there cannot 
be. How can there be. You can only have one 

"... before an application has been decided." [It 

is double-barreled. There is no request for 
re-hearing and, indeed, I suggest the reason for it, 
Mr. Chalmers knows better than to make that request. 


The other relief that the Commission 


x 


may grant, and I wish to emphasize may grant is that 


») 


aide PE 51 
“The Commission may review, rescind, change, alter 
Or Vary amy, Order or Decision. 

ssa 1£ reference is made to the 
rules and someone’ =-= surely it must be cléar that 


if there is to be a review, it is to be a review by 


ce 
+ 
| 
| 
the people who heard the evidence. How could three | 
other men or five other men or women or whatever, 
hope to review 2600 pages of a transcript and 
volumes of pleadings. 

My friend has one remedy and one 
remedy only I am afraid and that is for a review. | 

Section 63 makes no reference at all 
to the right to make a second application and I aa 
SUbM1 =e EOr YOU "Wery Strongly, sir, thatthe onus as 
not on me to show that the Committee does not have 
JULLSALGPION. “tosis up to him Co show, that. ieadoece. 

Those are all the comments I have for | 
the moment. | 

THE CHAIRMAN: Do other counsel wish 
to speak on support of a motion? 

MR. PAROIAN: We will speak in support 
of the motion but I would like to divide my argument 
in two parts. Mr. Dumont will address you on the 
jurisdiction question, with your permission and, of 


course, I would like to conclude our submissions to 


this Honourable Board on a few of the matters that 


€ 


» 


ANGUS, STONEHOUSE & CO. LTD. 
TORONTO, ONTARIO 


my friend has raised. 


MR DUMONT?> = Mr." Chairman, i would 


like to begin by enlarging somewhat on what my friend 
Mr. Fisher, has already put before you. I would 
draw your attention once more to the decision of 
The Honourable Mr. Justice Mahoney of the Federal 
Court or’ Canada» with respect’ to the" application LoL 
prohibition based solely on the question of the 
undertaking the CTC made to us in anne which we 
submit respectfully has not yet been complied with 
and which I submit remains Seer aces 

The Honourable Mr. Justice Mahoney 
points out on page 4 of his Decision: 

"Tt is my view that the undertaking 

is no longer outstanding because a 

Decision on the Motion for costs has 

in fact been made." 

tf would’draw your attention, ‘Mr. 
Chairman, to the Order of the Canadian Transport 
Commission which was issued on July 7, 1977, being 
Order No. R-25112: 

"Whereas the panel has been unable to 


agree to a decision in the matter of 


a eS es 


the aforementioned motion for costs; 
whereas the Railway Transport 


Committee pursuant to Section 63 of the 


aS: 
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Sect ron v6s 08 
which the Orde 


purpor tedr tow. 


Section 63: 


i SuU Di ceew ie 
that-1£ there 
as founded by 


then there is 


National Transportation Act has 
therefore decided to re-hear (a very 
important word, Mr. Chairman, re-hear) 
the said motion before a new panel 
CONSti tuted for thet purpose.” 

Let me now direct your attention to 
the National Transportation Act under 
reofL July 7>made by the CrCc xis 
end ese found at Lon. 


erie COMM LSSs Ol mee. 


"The Commission may review, rescind, 
change, alter or vary any Order or 
Decision made by it or my re-hear any 
application before deciding it." 

the greatest of respect, Mr. Chairman, 

was a decision made by the Commission 

The Honourable Mr. Justice Mahoney, 


absolutely no foundation whatever for 


the Order of July 7. For once there has been a 


decision made. 


Canadian Trans 


There=1S no! JUurisdwetion-~i ny the 


port Commission to order a re-hearing. 


The Act is explicit. It states quite clearly: 


",..- May re-hear any application before 
deciding it." 


I submit with respect,then, that the 


en eee re 
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application as to costs has definitely not been 
decided ‘anc: invsuppens of sthat i “woulld"*caly your 
attention ro sthetvery Order! PVust referred "to. Tt 


purports to empanel a new Commission for the 


Singular purpose of deciding the question. Therefore, 


it is not open to us today to suggest a suggestion 
that a decision has been reached and I submit then 
if we refer back to the decision of The Honourable 
Mr. Justice Mahoney, there is only one conclusion we 
can possiby come to and that is that the undertaking 
remains outstanding and as he points out at page 4 
of that Decision: 
"I would be most reluctant to base 

a decision adverse to the Applicants 

(thatGistus)on-a.iinding thatthe 

undertaking could be circumvented 

merely by bringing an application for 
an Interim Order which if successful 
for its term achieve both what CP 
sought and the Applicants opposed 
under thevApril *E>thPapplicationy? 

I submit with respect that there is 
absolutely no foundation. There can be no support 
found whatever for a finding or a suggestion that 
there has been a decision with netwdot to the 


application for costs and I submit with great respect 


> 
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that it Ls clear 4fromnvthe decision«of Mrs Justice 
Mahoney that had he not misconstrued the facts 
prohibitions would have been granted and this 
Committee would not be sitting in Windsor today by 
virtue of the very undertaking that we referred to 
OfGIUNG. 2ivae als 

My fauend, pie. ¢sFusher, saas aliuded. to 


several points with respect to the jurisdiction of 


this Committee. He has posed the question respectfully 


what is the jurisdiction of this Committee and I 
would like to address several comments to that. 

However, before I do so I would like 
to make a preliminary observation, the first of 
which is that this Committee is in Windsor today not 
because of anything that the citizens of Windsor 
is purported to do but rather because of an 
application. brought+son»bynGP sbimi ted; anwapplication 
which by its very terms is styled "a fresh 
applications. 

I would also like to suggest, Mr. 
Chairman, that the duty of the Commission today 
sitting in Windsor is not merely that of an 


administrative *friubunadl: s«Iawould remind yousrssiaz, 


as I am sure you are no doubt aware that your functio 


today is much moreionerousséthan that. It may in 4 


word be termed to be called a judicial function and 


YY 


i] 


| 
| 
| 
| 
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} b@cause 1t. is a Gudicials function and because 1t is 
é judicial by virtue of "the fact that tie riciteeor 
3 oe Ane : 

the individuals are being affected by what you may or 
4 

may not do today we will refer to the rights of the 
5 
6 INnGiVviduals ,. Mic Chartrman. | \ aAllunOc testale: tig 
7 that to the individuals who are seated behind me, 
8 the, CGiciuZens it Windsor. but. ol alsoererer sco. tie 
5 Corporate indi vidue ethat 1S involved an this 
10 any ; 

aDPL Gatton wc Limited, Lor clearly 1s rights may 
1b 3 

well be affected by your decisions today because 
2 | 

this 2S a judiewal heating, Mr. Chalrmans 
3 | 
14 I would submit with the greatest of 
15 Gespectsthar you ought not to ‘sit with any 
16 preconceived ideas as to your jurisdiction. Your 
17 jurisdiction is being openly challenged today and I 
Ae submit to you with respect and I will show you, I 
igs) 

think very clearly that you are totally without 
20 

jurisdiction with respect to the application which 
Zl 
22 has been placed before you today. 
33 The jurisdiction of this Committee, 
24 Mr. Chairman,, 46 0, be. found ati Section 63.0f sche 
25 National Transportation Act. 
26 si Re 

"The Commission may review, rescind, 
27 
change, alter or vary any Order or 

28 
59 | Decision made by it." 


Stopping there, Mr. Chairman, a 


dich, 
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Decision under Section 216 of the Railway Act has 
already been made. Messrs. Jones and LaBorde have 
decided that the application under Section 216 is 
not granted. elteraive. (Section: 216 aise veeteuecha 
Railway Transport Committee of the Canadian 
Transport Commission with jurisdiction to re-hear 


any application betore deciding it. “The application, 


Mr. Chairman, under 216 has already been decided : 
and therefore I submit with respect there is no 
JULLSdiCtion. at all to re-hear that application. 

Now, aS Mr. Fisher pointed out, our 
learned friend Mr. Chalmers has not seen fit to 
style his application as an application for a 
re-hearing but while I am making reference to that 
application, Mr. Chairman, L. would point Gui uosyou 


and your Committee that Mr. Chalmers has very 


astutely recognized the difficulty; he may well have 


with respect to bringing a fresh application and I 
submit his application contemplates that very | 
GvEricuucy.. 

Livi might direct, yvourmattencvon ws in, | 
to page 2 of the application, more specifically 
paragraph four. If I might quote from paragraph four, 
Mr. Chairman: 


“Canadian Pacific’ Timuted Lurther 


and in the alternative applies to the 
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| 
| Commission to review, rescind, change, | 
2 alter and vary the Decision of its 
3 Railway Transport Committee made on 
: the 5th day of April, 1977." | 
5 And; (ilawrliustoptat) thatepomntanyifdomotitniniathas 
6 | 
the remainder of that paragraph is germane to what 
a 
5 I havestorcay. 
9 As I said, Mr. Chalmers seems to have | 
10 contemplated the argument that there is no 
ay jurisdiction in the Canadian Transport Commission to 
12 ' : ee Ge 
entertain a fresh application. 
| 
NGS: 
As’ i have pointed: out, Mr. Chazuman; | 
14 
| the JunEsdictiony in this case 1s (to: be tounge 
15 
if Section 63-05 the Statute: and at 34s trite taw ehasg | 
17 an administrative Tribunal has only that jurisdiction | 
18 which is given to fe by thisStatute that ereates we. 
19 Section 63 certainly makes no mention 
2° of a fresh application as Mr. Fisher pointed out and | 
Za 
rightly so,I submit with respect the only remedy 
22 
available ‘to CP now is) to. bring’ on an application tor a 
23 | 
24 a review and I submit, Mr. Chairman, that the only 
25 way the application which is before you today can be 
a viewed by you is that it must necessarily be a review. 
| 
iH 
271 It is an application for a review. There is no 
yO tannery ee Uy | | 
| Jurisdiction in this, Committee to listen to any tres 


applications, to give the Statute an interpretation 
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which would enable an individual, CP or otherwise, 
to come before you and to make one fresh application 
after another would be to give the Statute an 
interpretation which! is not only illogical and 


arbitrary but totally without any foundation whatever. 
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Statutes ought not to be interpreted 
so as to give them a ridiculous meaning. I submit 
with respect that if one were to interpret the 
National Transportation Act as enabling an Applicant 


to come beforesitsetime and tamedand time? andicime 


| 

again with a fresh application then thatwould be to 
give the Statute an interpretation which is clearly 
PidTeuLouss. 

ASsvarmMattersoiitackolsstbmisty Mas 
Chairman, that Parliament has anticipated this type | 
of situation and) they are provided in Section 63-the 
remedy and I submit, with respect, the only remedy | 
that is available to see in this particular instance | 
and thatéisptorapply rforcarreview. 

That being the situation where does 
that Wieave this ‘Committee? If this is in fact 
a review (and I submit with respect that it can only 
be an application for a review) then this Committee 
has obviously notjurisdiction lat tallmbecause what 


is sought to be reviewed here is an application which 


has already been decided by Messrs. Jones and 
Geborde “pak is notwasiresh lapplacation.s (ourcanncot 
review a fresh application. You must necessarily 
review the application which has already been before 
the Committee. 


Messrs. Jones: and LaBorde are seized 
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1 | Of that application. here Tomo JUL SaLeCL LON Ore 77] 
Z new panel of the Canadian Transport Committee to 
’ entertain a review of the application because if 
4 : 
there were, Mr. Chairman, it would no longer be in 
5 ! 
the nature of a review but would rather be in the 
6 . 
nature of an appeal and this is clearly not an 
md! 
appeal. 
9 pp 
9 Section 64 of the National 
10 Transportation Act provides what appeals may be made 
1} andwit TSs@eer bain,” net an eappeal torthis) Commattees 
12 
THE CHAIRMAN: Excuse me for 
k3 
interrupting you, Mr. Dumont, but are youysugqgesting 
14 
i that all of the decisions of the Review Committee of 
oe] 
16 the Canadian Transport Commission are invalid? 
| 
He MRE DUMONT: “leamenot. suggesting that 
| at ally My .=Chagrman. 
19 THE CHAIRMAN: Well it seems to me 
20 : 
thaty nat. vs sloscmt hater Your argument: 1s) leading ussite? 
21 | 
MR. DUMONT: Ce wine bact.—— 
ae 
sus THE CHAIRMAN: The Review Committee -- 
24 if I could just elaborate on my question ~- the 
25 Review Committee normally hears reviews of Decisions 
4 of panels of the modes Committees. It's a special 
rAd | eign : . 
Committee set up for that purpose. 
28 
MR. DUMONT: I am well familiar with 
a9 
that Committee, Mr. Chairman. “As! ‘a matter of fact T 
30 
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Rule 770 of the Canadian Transport Commission which 


provides for a Review Committee and it would be my 


submission that the Review Committee has no function 


in this particular case and that is why the review 
has been brought on -- not to the Review Committee 
but to this Committee. 

I am not challenging the right, Mr. 
Chairman, of CP to seek review. I am prepared to 
accept that they pee a right to seek a review and 
I would even go so far as to say that they probably 
have a right to seek as many reviews as they choose 
to seek. 

What, 1am telling you, Sir, 1sithat 
there is no jurisdiction to be found in the 
National Transportation Act which enables you three 
gentlemen to listen to the review. 


The only gentleman who can review the 


Decision which has already been made under Section 2} 


are Messrs. Jones and LaBorde because the Decision 
that is to be reviewed flows from the original 
application. 


As I said earlier you cannot review 


something that has not already been heard. They are 


seized of that duty and therefore this Commission 
as empanelled today is without jurisdiction. Once 


more I reiterate. There is no jurisdiction in the 


Se ee co ee ee eee ae ee ee ee 
= 


Pi a Mant 


r oe i an | eee ras i an! 


Ot heal trl, me 7 ted ) ae Pee 
vse ont vi i eo ins ae * 7 | ibe Wade: Pa ie ve i : Pat p 


W 


i i ‘bom | bin ma ap i a a i teal oo oh ne A 


aarti ee I fy, 7 ve vi hanes voiniabeer ‘testi 


patie cg j vi ee ott, i fea ‘i om rr 7” 


, dag ‘i Hae eee 
tee a a ‘se aa : bee ‘wi i 50% “pte one mw 


ieee ee i , 
HA iashiines » ody. ae ein ‘awe Nae ‘be oa; eh mine ' 


aaa tede 


ANGUS, STONEHOUSE & CO. LTO. 
TORONTO, ONTARIO 


: Canadian Transport Commission to hear a fresh 
| application, There 1s only Jurisdiction “to hear zan 
application, for ra sreview Or, 16 you wish, [oO Dring wie 
: entirely within Section 63 of the National 

6 Transportation -=Act.. You may hear an application Loz 

7 review, recission, change, alteration or variation of 
8 any order but those functions are necessarily limited | 
to the panel which was seized of the original problems 
i because that is where the Application must necessarily 
% tlow., -iitere ws no jurisdiction as I said, tower 2 
"| new application. | 
| You can review the old application. 

tel To give the Statute any other interpretation 

: necessarily results in a very unusual situation. 
au Specifically one where an Applicant can just keep | 
i coming back until finally there is no one there to 

19 

he say anything except yes, go ahead for Heaven's sake, 

>} so we don"t have to Listen to you again. 

oo THEACHALRMAN:s “But, Mr. Dumont, oa. 

23 you were representing a client who made an application 
24 to one of the Committees and the application was 
2 heard at a public hearing and the Committee that 

: heard the public hearing decided on all points very 
+ 

oa fairly and vehemently against your clients, would | 
29 you like to have the review heard by the same people? 

| 


MR DUMONT: 9 1 don*t. think =1t asa 


Ww 
oO 
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question of my personal preferences, Mr. Chairman. 
It's a question of what the Statute :-permits . In 
this case that isthe only ‘thing; -in°my submission, 
that the Statute permits. 

THE CHAIRMAN: + DO -you“think at "would be 
just to have the same people? 

MRE. DUMONT :Yesp Dedogtstl would poine 
out toftyouymel woulldnhpoing Out ito 7VouUrVvery 4 Strong isn, 
atLhtiisepeing aireimerthatiwe did nothing. —- the 
people of Windsor did absolutely nothing to conclude 
the last hearing. 

The last hearing was concluded, Mr. 


ChaiimanpawhensCP,, through tts counsel, sought sto 


close its case and in fact, did close its case. 

Now we are faced with a situation 
where they say oh, but we have a lot more information 
and Jo ense Ehae Broa have been heard the last 
time. Welly 1 sayetoethemvin Mreply, “why-did you 
closé*your®case Vif you*had*all’«that evidence? If it 
was sO germane and so pertinent why didn't you 
present it? 

There <5 nowurisdretion, Mr sChairman, 
for this Committee to hear a fresh application, 
therefioner th isubmit that the ‘only @jurisdi ction in 
the Canadian Transport Commission is that which is 


contemplated by paragraph 4 of CP Limited application. 
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That is for review and because that's the situation 
this Committee as empanelled is without jurisdiction. 
THE CHAIRMAN: . Will you be much 
longer, Mr. Dumont? 
MR. DUMONT: I believe my comments 


are Just abour concluded; Mr, Chairinans 


| 
| 

THE CHAIRMAN: We normally break 
at EPs 307 bub +L) ehinkyyou might as well finwshwand 
then we will have a break. 

MR. DUMONT: I think subject (to vanythin 
that 1 may conclude in the break, Mr. Chairmen, mm 
comments on the question of jurisdiction have : 
concluded. 

THE CHAIRMAN: Fine, thank you. We | 
will have a ten minute break. | 
ai OT Ode RCO 
=~—— ON RESUMING. 

THis HEARING PROCESS OFFICER: “Order, 
please. Everyone please rise. 

THE CHAIRMAN: Please be seated. 

Well, Mr. Dumont, did you think up 
some further points to your argument? 

MR. DUMONT: No, Mr. Chairman. 
Unfortunately I didn't think of any further argument 
but Dewould sli rertotrenly to one question you out 
to me, the question of being if I were representing 


a client and I got a decision that was unfavourable 
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would I want the review to be head by the same 
panel that had already decided against me. 

PL pointed out.in my Original answer 
that 1 didn’ € think 1t was a matter of personal 
preference and 4 still don't. lt 1s7aematter oF 
jurisdiction which is vested in the Committee by 
the Act. 

However, le would! point out theaters 
the review were in fact to be heard by someone other 
than Messrs Jones and LaBorde in this case, then it 
would not be a review at all. It would be an appeal 
and therefore, I submit even more strongly, that 
there can be no review by anyone other than Messrs. 
Jones and LaBorde. 

THE CHAIRMAN: Thank you. The reason 
I asked the question was based on the Commission's 
not only policy but practice of having reviews 
heard by a Review Committee which is composed of the 
Chairman of the various modal Committees and the 
practice is to make sure that the people hearing 
the review are never the people who heard the 
actual application and I was wondering if we were 
wrong in that respect and all of the decisions of 
the Review Committee have been incorrect. You don't 
need to address the matter any further. 


MR. DUMONT: Well, then Mr 
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Chairman, I would like to accept your challenge 
because I think I can answer it quite handily. 

Dey Eeiay -Ovreck your to section 24, 
Subsection 1 of the National Transporation Act,--- 

THE CHAIRMAN: We are always glad to 
get advice when we can. 

MES =DUMON Ts MP LECE may ust nave your 
indulgence for a moment, Mr. Chairman. 

Mr. Chairman, if I might make 
reference to the general rules of the National 
Transportation Act as I had: them, effective the 20th 
of September, 1967, Rule 200 which is headed up 
Committees of the Commission, the following Committees 
are established and then it sets out some seven or 
elgnt -= eight 1 "Guess it rs'F Committees’, “onerot 
which is the Review Committee being Rule 200, Sub- 
paragraph eye, 

THE CHAIRMAN: Yes. Mmhave *thar. 

MR. DUMONT: Now if I may draw your 
attention, Mr. Chate¥nmany’ to Rule 260: 

"Unless otherwise directed by the 

Commission and subject to Subsection 2 

of this Rule, each Committee shall 

perform all the functions of the 

Commission under the enactments herein 


mentioned after its’ name.” 
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Now if we go down to the enactments 
which are listed under Subparagraph (G) which is 
entitled Review Committee, it provides: 

"That the Review Committee shall 

exercise those functions’ under 

Section 24, Subsection 4 of the 

National, Transportation Act,.! 

Now if we make reference following 
through to Section 24, Subsection 4, and I will 
quote it, 

"Tf the Commission, after a hearing, 

Hinds enat the: Act, omussTvon, or 

rate in respect of which the appeal 


Te Made is prejudicial to thes pubic 


17 interest, the Commission may ---" 
aa I am sorry. I am reading the wrong section. That 
| 
19 ee CeCtlonm cor 
20 ' : é 
CUE BCA RMAN 25 EACOUlOni a: Mea ridmsdccr. 
21 . 
| MR. DUMONT: Okay. “Section 24, 4. 
22 | 
| "Where an Order, Rule or Direction 
23 
oa | made by a Committee of the Commission 
| 
25 in respect of a matter related to a 
26 particular mode of transport, not 
| being a matter of a specific rate, 
28 | | not Gee the mi; 
license or certificate, is objected to 
29 | 
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by an operator of another mode of 
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transport on the ground that the Order, 

Rule or Direction discriminates 

against or is otherwise unfair to its 

operations, the Commission shall 
otherwise then by the Committee of 

the Commission review the Order, 

RUulesor Direction an accordance wren 

such rules of procedures as the 

Commission might prescribe therefore 

and shall confirm, rescind, change, 

alter, Of Vary “the Order, Direction 
or re-hear the matter.thereof." 

Now, Mr. Chairman, I submit that the 
jurisdiction of the rules of the Committee is 
confined to the operation of Section 24, Subsection 4 
Of the Nationale irancsportat hon Actuand think sia 
clear Onvtts.tace, that thas is not. an application 
that comes within that section. 

THE CHAIRMAN: I understand your 
arguments, ONay. se coat V7Orl. 

MR. DUMONT: Thank you. 

THE CHAIRMAN: Mr. Paroian? 

MR. PAROIAN: I will stay away from 
the legal arguments and I wiil not use the microphones 
because ordinarily it is not necessary. I hope 


everyone at the back can hear me. 
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We are here asking today at the 
Opening efor Ewoethingshandhtiawilinadacto sacha 
thurds 

ThetiirstoLisaancadjournment \on-- 
pardon ,mee@aTherflirstrisethateaudeclarnatronkbyethis 
Committee that it has no“:jurisdiction to entertain 
the applications such as they may be that Canadian 
Pacific Limited has brought on. 

My friends have argued very 
eloquéentiyrin support of that position and I submit 
that it’ is acctlrateland conrectvand-shouldtbe 
adopted by the Committee. 

In the alternative and only in the 
alternative we are asking for an adjournment 
pending the outcome of the appeal from the Federal 
Court to the Federal Court of Appeal which I 
understand the three a you canvassed by telephone 
have rejected SO that in essence we are asking you 
to reconsider your rejection on the evidence and on 
the representations being made here today. 

I have never had to argue, in my 
career at the Bar, that when a matter is under 
appeal; particularly one that is dealing with the 


jurisdiction of the very administrative Tribunal 


which is purporting to hear the matter, I have never 


had to argue for an adjournment and I have never 
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obviously had one rejected nor can I, in my limited 
career, ever find one that had been and I am 
extremely hard pressed to imagine the reasons why 
youtwould and can #find no rational, compelling, 
logical, legal or other reasons why you are here 
today and why you would not have, on receipt of the 
appeal and on receipt of Mr. Fisher's correspondence 
and telecommunications, have not said the matter 
shad lws'tandy ajourneds untill adjudication! bysa: 
Curthenseourts 

My friend has argued -- my friend 
Mr. Fisher has argued eloquently and logically and 
in a compelling fashion that the appeal is certainly 
not frivolous and as obvious to you as a lawyer of 
noes 

Why then would you not grant this 
adjournment? 

There can only be one reason and that 
was as expressed to me by Mr. Scott in our telephone 
communication which I confirmed by letter of July 
tne seth ore 77 rand «tha hrs that ert Sie notyimy tire 
CPR's interest and that frankly, gentlemen, I find 
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‘pleat | And that frankly gentlemen I find offensive. Do not ie 
NG/ko | 
> my loud’ voice’ as trying to be” intimidating or any- 
2 thing ‘else; it"is*just-that PF do ™net*like those“PA 
4 SsyStems. 
5 THE CHATRMAN: We do not find it 
6 
intimidating in any case. 
1 
A MR. PAROIAN: Carden elie ou 
9 would. I would not think that this Committee would 
10 find anybody intimidating from the people's side of 
1] the fence. Let me get a little stronger about that. 
12 I am little hard pressed to understand 
i: 
what this Committee has been doing since June of this | 
14 
year, when they have given their word and abridgedit 
Poa 
6 arbitrarily and unilaterally. There will be no 
17 necessity to file any reply until 30 days after the 
18 question for costs has been decided. And when the 
ye question was challenged in the courts, and only after 
20 the appeal, do we find that something new, some new 
Ga 
urgency has come about. The adjournment was granted 
ac 
Sine die automatically. Here we are now with this new 
23 
24 Application or Review, Application for Review or 
25 whatever it is that CP has before you today being 
26 moved along with unseemly haste so that these people 
27 in fact are saying to themselves, I am sure, why? 
28 : : ; : 
= | What is happening? What caused the situation to change? 
Pa, 


For 15 months we could not get a reply 
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from your Committee, albeit that Kellerman wrote, 
that Fisher wrote,that Paroian wrote and people wrote, 
we “could noteget=so imuchwas arthello, howsareésyour. 

And then you see something else 
happened, that nobody here has told you about but I 
will. I applied on behalf of Robert Girard for 
permission to prosecute CP for using those tracks 
unlawfully. But by the time the application got to 
be heard six months had passed by, and as we all know 
the limitation period under the Criminal Code, under 
Part 24 is six months. And so they went free again. 

There was an instance of urgency, but 
nothing could be done to move you. When I say you I 
mean your Committee. CP continued to operate 
unfettered. And for 15 months they continued to 
operate, no sense, of urgency-on anybody. 

When we started again we got another 
undertaking, Mr. Chairman. We got an undertaking 
from the then Chairman of the Board, Mr. Jones, that 
before the commencement of the next adjourned 
hearings he would give us an answer as to our motion 
Opecosts.. We didinot’ get that. 

He then gave us an undertaking that 
before the conclusion of the hearing we would have, 
and those are the words he used, undertaking. And 


between you and me as lawyers, and Mr. Jones is a 
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lawyer of some report, import, that word means some- 
thing. It means something very substantial. That 
did not happen and I do not blame Mr. Jones for that. 
He had another member that he had to get a unanimous 
decision from, he felt one way or another. We do not 
know why they could not decide or what happened, we 
did not get that decision. 

And we were told without an undertaking 
that they would take the decision away and give us a 
decision. And that did not happen. But no great 
sense of urgency, these people have only been fighting 
for three years without any money, one of the largest 
pools of wealth in the world. But no urgency 
created in the CTC, they are only the public I guess 


is what you must have been saying. 


But now we are here before you with a 


very important matter going to the Federal Court of 


Appeal, a matter that's never been tested before that 
I know of. And we ask you for an adjournment, which 
we should not have even had to have asked, I would 
have thought, and we were denied it. And I ask Boe 
why. ) | 
And I submit to you that in the 
Decision that you give today granting or denying the 
adjournment you should tell us why, in clear 


unequivocal terms you should tell us not only why no 
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adjournment but you should tell us why this sudden 
dramatic change from July of this year to the present, 


this great sense of urgency that has come to this 


hearing so suddenly. Whereas before that 15 months 
was not too bad. 

So the people had the trains going then 
so that the CPR operated for something in the order in 
excess of three years, two and a half years. 

THE CHAIRMAN: Mr. Paroian are you 
suggesting bad faith on the part of the Panel? 

MR. PAROIAN: Lt coOuldvarque than: 

THE CHAIRMAN: Tf you are suggesting 
that I suggest that Gs put 1t on the record straigme 
Out. 

MR. PAROIAN: The. third motion hate. 
am going to bring on relying on the case of Regina 
Ex Parte Moore,;. reported in. 1969 Volume 2 of the 
Ontario Reports at page 677. 

THE CHAIRMAN: What is the citation 
again? 

MR. PAROIAN: I'm sorry, Regina 
against Moore Ex Parte Brooks et al. It is reported 
in the Ontario Reports 1969, Volume 2 at page 677. 

THE CHAIRMAN: Six hundred and -- 

MR. PAROTAN: hid bap cams es ake 


THE CHAIRMAN: Thank Vou. 


ee 


mete th i i Besty & 


és » eV tie OD 


. ee ahs 


Maite 


ie ' rat g nt i i WN ais iat r aH Ea am i a ne ; = , Ge y zs i nay * | : " in 


wil NA eee My j hy nia ie ; i tant 
, le ae) Bao tit by bar Stl ae 
Phil i Tbe ¥ amiga rt 1 nh , ee at ‘ f 
fy Hin! Ee) hie ee Br he oa a, ah a m4 
F bea ee Stel oe: Naa y, f A 
{ ry at ‘i ry > \ { t ; q 
\ , j ; vet othe! ih an 
f a 
Ay 4 4 a 
s; 2 ¥ : 
ae 1 buds v | 
ee 
4 iP eh) 
t 4 i 
| uh hee ag 
BT 
* ‘ We ; 
' \ : rs it “G ib ef 
kg gael 
Gy 
wo. ‘ { 
‘ : ; i ; : 
t 
ij , pa 
mi . bowel 
; ' 4 " i / 
} } 
; ws 
a sy 4 D ae 
| f ad i a) - 
i me f { f i ’ *| ro % if? ; , cy 
. é ’ t 
. ¥ 


~ 
wd 
~ 
* 
ai 
a 
4 
Nal 


4 “a a ie Fe ‘3 by Fre | es) AY i ms oy ia LO aha {nits ead a By oe 
na Be ‘te Loe . > . es i 


at fs ei a4 4 rl 


j 
: ne 
» 


. Ya et TET a Lr ie prouatt an en ‘etoon: geniebs. | ees oa 
Ot tae! te . Ma eA a | Py 


ANGUS, STOMEHOUSE & CO. LTD 76 
TORONTO, ONTARIG 


MR. PAROIAN: In that instance Moore 
was His Honour Judge Garth M. Moore, the County Court 
Judge who also, as they were permitted to in Ontario 
in those days, sat on a police commission. 

The issue revolved about his appoint- 
ment by the Attorney General pursuant to the Attorney 
General's powers granted under the Police Act to 
appoint an arbitrator when there was an interest 


dispute between police officers of the community and 


their employer. 


The Attorney General appointed His 
Honour to arbitrate as the chairman in arbitration 
a Mactterainvolvingrer polices departments of whichynewmad 
no immediate interest nor was he involved in any way 
whatever. In other words he was not a commissioner 
on the police commission employer in this instance. 
He was the commissioner in Hamilton and the dispute 
involved, I believe it was Mississauga or Port Credit 
as it then was. 

THE CHAIRMAN: He was on the 
Mississauga Police Commission? 

MR. PAROIAN: No, he was on the 
Hamilton Police Commission and this was a matter 
involving the Mississauga Police Commission, I think 


it was Port Credit) asoat) then was .uon-Toamisorry, he was 
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' in the Township of Vaughan. 
2 
In that case the police officers took 
3 
the position that there might be, that there might be 
4 
an appearance of bias on behalf of Judge Moore. The 
5 
6 court held there was no actual bias, there was no 
7 evidence of actual bias, but held nevertheless he 
§ Ought. noe rceme le. 
9 So if I may read from the headnote and 
10 
I will read from the cases. 
¥ 
"Under Section 28(3) of the 
12 
— Police Act the Attorney General may, 
14 where there are two members of a 
| 
15 Board of Arbitration appointed by the 
16 parties fail to agree on al thicd 
ci member, appoint the third member. 
18 
Where the Attorney General because 
sy 
the member is appointed by a member 
20 
2] of the Commissioners of Police and 
32 the Police Association cannot agree, 
ZS appoints a judge who is a member of 
24 || several other Boards and Police 
7a. Sahn. : 
Commissions, the Police Association 
26 
may validly object to the appointment 
27 | 
a8 on the grounds of bias. Actual bias 
29 need not be proved under the 


30 circumstances. If a real apprehension 
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be raised in the mind of a reasonable 

and intelligent man fully apprised of 

the circumstances, the appointment 
should be set aside. 
"Since the Board of 

Commissioners of Police must bargain 

collectively as employer with the 

Police as employees under Section 27 

of the Police Act, a member of such 

a Board could not be considered 

completely impartial." 

Mr, Chairman, the test of bias see out 
in this case does not have to be actual bias. A real 
apprehension may only be raised in the mind of a 
“reasonable and intelligent man fully apprised of 
the circumstances". 

And, of course, the foundation, Mr. 
Chairman and gentlemen of the Board, is that trite 
old expression that not only must justice be done but 
it must manifestly appear to be done. And on those 
facts, on the facts before us, would a reasonably 
intelligent person or "reasonable and intelligent 
person" look at the facts that Mr. Fisher has so 
carefully outlined to you and conclude then, just as 
you said to my friend Mr. Dumont, would you not want 


another panel to hear the decision that was dismissed, 
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a more favourable one. Is that what CPR can do, keep 
going until they get a more favourable one? Is it 
thirsione2? Welistetthheinexctone:? FPCPRecannoe. go shopping | 
for 2esebnrbuneis. 
Tt had a tribunal and it still has a 
tribunal and that tribunal is Jones aad LaBorde. And 
any attempt to move away from that is a bias against 


them, with the greatest of respect Mr. Chairman, 


against us. An unconscious bias, if you will, buta 


bias nevertheless. And the bias need not be me 
The bias can be an unconscious bias or sub-conscious | 
bias. | 

Your comment this morning at opening, | 
Mr. Chairman, gave me some concern. There was a pre- | 
disposttvonsintwhat you said to»Mr. Conen, that this | 
Application would be heard. And I would have thought 
that the jurisdictional question would certainly have | 
been dealt with first, that you had been sent here | 
to hear it and hear it you would; notwithstanding the 
Federal Court of ‘Appeal Application, as I understood 
you to 7say. 

THE CHATRMAN;: MreuaParoilan, pbudorne: | 
think I am going to let that comment go unchallenged. 
In my Opening remarks I said that we were going to 


hold these hearings and we were going to hear it. 


That is, of course, subject to any motions that may 
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be made and the dispostion of those motions. We are 
in no different position than any judge who comes for 
a trial and starts his trial. He is there to hear 
the evidence, he is there to proceed with the trial. 

MR. PAROIAN: Perhaps that was an 
unfortunate choice of words, perhaps I misintepreted 
you. But in view of the backdrop the request for 
adjournment which was summarily dismissed, with that 
backdrop your comments take on a different view. 

THE CHAIRMAN: TOOT te ee ea 
Paroian, I am going to let that one go by either. 
Because so far as I am concerned there was an 
application made for an adjournment of the hearing 
here in Windsor which could not be held because of 
other commitments. 

But an opportunity was given to make 
all the representations that have! been made this 
morning, the opportunity was given to make them in 
writing. That opportunity was not taken advantage of. 

Even the further application that was 
made last week was not made with the type of support 
for it that's being made this morning. So you know, 
lL. think, thatovouw are being heard this morning and you 
are being given your chance. But you were given a 
chance earlier on. 


MR. PAROIAN: That was before we went 


to the Federal Court, I would agree with that. 


Baler iron tah Me: 


Tcl’ Diesupe's. oft. cand ait, te 


; | 2 Th ih a iad ie & ating £5 ba: s Pap ane ot elit 
i a he an Ph” bake earaiee oe retain 


by he ON ROE Thy) ee can ital a hae ie 


i 
..4 


~~ ———ie — 


te Hep vel Ona, Re ial aad: seeh | Bini nie .G _sbiatened 


, at Rew ae Arist roomie vite: si pe Oe iewatad ’ 


- y ‘ ' 
i cf 
Wh since) Salih Te AiO i i, Se CRT: a Rani eee geTe aq 
* Wita'a.t) ve 1s + ea Vi 2S a i won. rt - 
, - 


| y A oa Gt Gea Gel, ne Pusey sith ry ee bat Wc aed | sy 


Mepietemiens “xetito == TE, 


a= — 
‘ << ~ 


Dn GY Weve: Bee Cod Oot pie cee 
Pe bind wen. ated avert “she. CeCchweheentes ari> mee 


a hws eAny OF pei aay) iT ORI mata 


LLite wee pevoe uetndt ton. web yt Lene amet: ypnts <a 


eM PI Coe tiqgna certo we abe ‘ae ; is 
i | as a = 


vie ae, 
i Phone eo Or? efs Tit aby don Ger oon i obsie 


a 


i ey Oh  pekiiom wists hain intend s ne ~ oad 


ie 
oo a 


- 
7 


> 


iy eo won, to seat, wat 
re i aie 


dada widd Gres oe hts wre eta AE? 
eee re 


> 


Pee 


‘ 
17 
1g 
19 
20 
an 
22 | 
23 


: 
| 


ANGUS, STONEHOUSE & CO, LTD. Sali 
TORONTO, ONTARIGC 


THE, CHALRMAN: Well, you haves peen 
in the Federal Court on one thing or another since 
spring, I believe. 


MR oy PAROTAN: “Nov not: “on One "ching 


OG another... We have been to the Federal Court 
twice. Each time challenging the jurisdiction of 
this particular -- of the Commission. 


THE CHAIRMAN: Well, I believe -- 

MR. PAROIAN: Once on the question of 
costs. Once on the question of whether this 
Tribunal --- 

THE CHAIRMAN: Well, all right. 
MR. PAROIAN: a= Cal, pLoccea. 
THE CHAIRMAN: Well, please let's not | 
quibble about numbers. As I understand --- 

MR. PAROIAN: Etiink ot ts- wey 
important because --- 

THE CHAIRMAN: Well --- 

MR een RO LAN: © === because, you Seem 
be displaying a pre-disposition to accepting --- 

THE CHAIRMAN: May I have the 
opportunity to speak?” As I understand it an 
application was made to the Trial Division of the 
Federal Court on the question of costs and then there 
was an appeal and another application was made for a 


stay of this hearing and a decision was made on that 
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and there is an appeal outstanding. 

Cesta COPrecr? 

MRe “PAROIAN?”. Jirtate as "correct. 

THE CHAIRMAN: Okay, fine. 

MR. PAROTAN: Tre spomnt. titel? Leeann 
making? again, Me. Chairman, 1S that your“conment, 
you see, can be misinterpreted. You say: "You have 
been before the Federal Court for one thing or 
another since spring.’ You know, I -- if I were a 
little bit sensitive and I have got a thick hide but 
lL, you .kKnew7,, ltam a Prtcrve sensrtive too. “Listarc 
thinking, well, does he figure we have been down 
there playing games because we have not been’ 

THE CHAIRMAN: Well, if that was the 
inference that you took from what ‘Said; Mr. 
Paroian, I must say you are mistaken Put COT te et 
me interrupt your eimai any further. Go ahead. 

MR. PAROLAN: OL ¥COUrSsSe "Our arqumenr. 
before the» kederal’ Court is" for prohibition based on 
a legal argument and not for an adjournment of 
course. 

THE. CHVERMAN: I might) also add I am 
not totally -Lammimarswith what took*place’® inthe 
Courts because I was not involved myself. 


MRy PAROLAN:*””~ IV appreciate that. 


THE CHAIRMAN: Nor were my colleagues. 
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MR. PAROIAN: Our concern and I 


1| 
2 | recommend the reading of this case and I am sorry I | 
3 did not have a photostat for you but I will undertake 
4 | to obtain one for you before the afternoon is over. 
5 THE CHAIRMAN: This is Mr. Justice 
6 
Mahoney's --- 
7 
7 MR. PAROIAN: No. It is the Moore 
case. 
9 
10 THE GHALRMAN =] Oh’, the Moore case, 
er yes. 
V2 MR. PAROIAN: I think that if you -- 
13 ‘ 
rather than boring you’ with all. the statements, that 
14 
| are there --- 
75 
v THE CHAIRMAN: I must say that at the 
17 moment I do not see much similarity between the 
18 circumstances in the two situations but I would 
19 appreciate being able to read the case. 
ae MR. PAROIAN: I ‘think that 2b probably. 
a 
would be of help, of assistance to you... 
(ae 
THE CHAIRMAN: Well, if you could 
25 
BA appreciate it -- if you could provide it I would 
! 
25 appreciate it very much.. 
26 


get it for you hopefully by this afternoon,over the 
noon break if we can get a xerox machine that is 


MR. PAROIAN: We will undertake to 
nearby we will obtain a copy for you. 
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THE CHAIRMAN: Well, perhaps if we 


could just borrow your -- if that is impossible, 


if we could borrow your volume to aid our digestion 


Quire we iets 
MR. PAROIAN: Certainly we would be 
more than pleased to supply that to you. 


The question in that case - the 


rationale of that case can be applied here. ig gets’ 


person has a real apprehension of bias first he 
has to believe there is a possibility, a real 
possibility even though it is a subconscious 
bias, not actual bias, then the Committee should 
stand down. 

And, you have got to ask yourselves 
Whetherpectere 1S any possibility, possibilicy not 
probabtiity, spess*elacy sorta “subconse1 ous "bias 
i the minds ef Vany of youSor*all of you and*with 
the gréatest of respect you have got to ask 
yourself that same question with regards to your 
Committee,particularly in view of the facts that 
have come out that have developed over the last 
three years. 

These people look at themselves and 
say: “Howecan we as successfully sought the CPR 


for all this time but sought them in a legal and 


in an appropriate -- within the framework of the 
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rule of law- basis. There have never been any 
picket signs or anything else around. It was done 
always within the rule of law. 

How can we have been required to 
exercise great patience while the law was being 
breached! How can we as law abiding citizens who 
have not breached the law but watched the CPR do it 


suddenly find a great sense of urgency for these 


lawbreakers! And, that is what they are, lawbreakers! 


TE COOKe CWO and a Nall years, om 
hearings by this Commission to bring them to stop 
and they are going to be rewarded with expedition. 
Now, those folks out there are going to ask the 
GUCS TION: saNhye. That is where the Regina ex parte 
Moore applies. 

Mie Caatmers., sould bo. very. (aneliag 
with the Moore case. My friends point out to me ~he 
argued on behalf of the Attorney-General of Canada 
UNSUCCESS I VUliy es He wieatt With a different point 
altogether. In fairness, there were two points. 

MR. CHALMERS: Section 96 Judgments. 

MR. PAROIAN: That was the one point. 

MR. CHALMERS: You are not saying 
these are Section 96 Judgments? 


MR. PAROIAN: I am not saying these 


are Section 96 Judgments. I can see that, Mr.Chalmers|. 
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MR. CHALMERS: Okay. 

MR. PAROTAN: I mean, we lawyers, 
I mean, it takes us a while to catch on but we get 
the books and we read a little bit and we get a 
copy of this and it isn't very long before we catch 


ON na obit temo eC Oor 


I am sure they asked themselves after 


having heard Mr. Fisher read out the last telegram 


where it says: "The Railway Transport Committee 


hereby denies such requests." I. submit toyour tnac 


somebody is going to have to say who on the 
Railway Transport Committee denies that request and 
why and ane addition, you said Garlier — “It was noe 
your undertaking that we would not have to plead 
until 30 days after the costs but with the greates 
of respect it was your Committee's undertaking 
because Mr. Thompson -- 

THE CHAIRMAN: Mr. Paroian, perhaps 
I should not let that go unpassed. You keep 
referring to the Rail Transport Committee as my 
Committee. I am a Commissioner on that Committee 
but it might be misunderstood, I am Chairman of the 
Water Transport Committee in addition and that is 
my Committee. If you're talking about the panel's 
Committee we are representing Pheu Com eee 


but that 1s not. my-Committee. 
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MR. PAROIAN: Io would not blame: you 
one bit for backingeaway, Sire4 Prthink-1t is 


probably the wisest move you could have made today 


but in any event, the Railway Transport Committee --- 


THE CHAIRMAN: I have enough sins on 
my Own Committee. 

MR. CONEN: Well, shouldn't the 
Rail Transport Committee be hearing this case then? 

THE CHAIRMAN: We are representing 
the Rail Transport Committee. 

MR. CONEN: Why? 

THE CHAIRMAN: We are the Railway 
Transport Committee. 

MR. PAROIAN: The letter that my 
friend Mr. Fisher referred to you -- referred to 
on June 27, 1977 --- 

THE CHAIRMAN: What was that date 
aga inj maesorminyy? 

MRESPAROIANS YS June 27, DO77nteoMmaMr: 
Keith Thompson to our law firm,my own law firm and 
De Vs wri ttene tosamyeatrentiion: 

"Dear Sirs: 

I have been asked by the Railway 

Transport Committee to advise you 

that the respondents will not be 


compelled by the Committee to plead 
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to the new Canadian Pacific Limited 


| 
| 
| 
| 
appl rcatuoniwintil! they expimationnoF 
30 Gaysmtoliowing: the issuance of 
the Decision on the Application for 
Costs! whch? arose out: ofercheyrecent ly 
concluded hearing in Windsor." 
| 


So, it was not Mr. Thompson undertaking; 


it was the Railway Transport Committee's undertaking. 
The very Railway Transport Committee that is here 
todays (And Aa ani heberaldyereached Gb-or Pinyou 
want to say, 1t Polreelywjust changed mune terama. 
Now aithese? fOlmsy andy isayjwiwhyroe Whyiwould. they 
unilaterally breach an undertaking or change it! 

And from thereon in make no error this matter has 
been slated to proceed come Hell or come high water: 


No adjournments. No requests for adjournment. It 


Ls (gGoLng to proceed. Anduhere jwei are! Andi isay, 


why: Why all this unseemly haste! Somebody picks 


a day out of the ‘air and» says can you go) that day. 

They donvae rsay-icanwyou, gol ithat. day, they rsay = Go 

the tuday.: ihe tees Stauncommom too. 
THE CHAIRMAN: Mr. Paroian, you | 


continually use the expression "unseemly haste". Do 


you have any idea how long it takes to get an 


average application of the Railway Transport Committee 


to hearing? 
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MR. PAROIAN: No, I would like to know. 

THE CHAIRMAN: I don't know myself 
but I think this is probably --- 

MR. PAROIAN: . This is the problem, you 
see. You see what I mean? The last hearing got 
started, sir, well, not the last hearing but the 
Jones/LaBorde hearing, if I may, got started in 
April, maybe May of 9/75 cee Of i. ears dons 
adjourned after eight days I believe of proceedings 
and@ i> diagno ragetsrecouvened, sil, for 1 > moncie: 

THE CHAIRMAN: Mr. Paroian, of course 
I can oniy speak from my own experience. I have held 
quite a number of hearings for the Railway Transport 
Committee and normally we got going about 30 days 
after it was decided to hold hearings but your 
experience may have been different. 

MR. PAROIAN: Well, my experience is 
based on what I have seen here and my people Say, 
the peoplemcay7awhy. Howecome, 15 months: when ene 
CP is uSing the track unlawfully. You don't have 
to be geniuses to figure out they were using the | 
tracks wunlawluly. You canego down and look vand 
there are trains running up and down every day and 
I wrote three times to your Committee asking for a 
copy of the approval under Section 216 and they 


| 
| 
never said hello, good bye, or jump in.the lake. 
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] 

We found out later that they never did have that 
zz 

approval, 15 months later, so when these people say 
3 
4 how come and when I say bad faith--~ and I want you 
5 fellows from the media to get this correct. I am 
6 not talking about bad faithin the ordinary sense. 
7 This Sie Leda conn cat ron. es lt eis alegar 
8 principle that can be misinterpreted by the layman 
9 and I just do not want you fellows walking away 
10 

putting words in my wide mouth that are not there 
Be 
a because our people are going to ask that and they 
13 have asked that question and you are going to have 
14 to answer that question and then on top of all this 
"| we get down to the first motion or the second motion 
16 that was made. Man, we are going to the Federal 
i 

Court of Appeals 
18 

THe CHATRMANY Mr, Parolan, F think 

19 
20 before we go any further I should suggest to you that 
>] when you appear before a panel which have the powers. 
22 of Justices of the Superior Court for the purposes 
23 of conducting hearings that you should be extremely 
24 ha 7 tt 

careful how you elleqe “bad faith". 
Z5 : 

MR. PAROIAN: I am not understanding 

26 

VOU; Sirs 
of 
28 | THE CHAIRMAN: You are appearing 
.0| before a panel which for the purposes of conducting 


30 public hearings have the powers of Justices of the 
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SUPErLOr Coure, 

MR. PAROIAN: I appreciate that. 

THE CHAIRMAN: And I suggest to you 
that you be very careful if you are alleging bad 
faith on the part of members of that panel. 

MR. PAROIAN: I am alleging it is not 
on behalf of the members of this panel as I told you 
but basically on behalf of your whole Committee and 
I have laid out a series of facts and have 
marshalled to you a case that has laid out a 
precedent that I believe not directly but by the 
principle ennunciated in that case can apply here 
and “Ui ivwam cow be restricted in my legal argument 
on that basis then I should know now because I wili 
not be*'doing my function as I ‘see it, as* I -should’ be 
doing: ite form mytclients. 

I gather what you are saying is: watch 
out Paroian, you can be charged with contempt. 

THE “CHALTRMAN: © Well,’ I) --- 

MRP PARGIANSY Andiile=-= 

THE CHAIRMAN: Well, I am suggesting 
to“ you “that af “yvoutane alleging badiifarth i tetakke 
£0) You to * prover Le), Andi'if “you are ‘not --- I «am 
JUSt trying tobe+yourtirvendsA ‘Ifiyouyaremotain 
a position to prove it perhaps, you had better 


think above see ayirvtete sbi. 
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MR. PAROIAN: My friend brings a 
very accurate point to my attention and I thank him 
LOY tt. “Oven notealteging bad Pantin ae twat 
alleging bias. Legal bias. Legal principle -- 
the fee COnNOtacLion.oOn bias, particularly ‘a6 10 
is expressed in this particular case. The theory --- 
THE CHAIRMAN: Then I presume you are 
retracting your allegations by bad faith? 
Mae PAROLANs# I odid: not. know otha ted 
ever said anything about bad faith. 


THE CHAIRMAN: Well --- 


dQ .retrace dan. 

THES CHALRMAN< | “I think “that, the=:ecere 
will show what you said. I do not think there is 
any question about what you said. 

MR. PAROIAN: ;Well, if ‘I have then 
i reGgracteany scuggest1on- Of bad, faith but lesayveto 
you, having retracted that allegation of bad faith 
by the three of you, or any members of you, the 
Committee, that the facts demonstrate a previous 
position, if you will, the rare facts that we have 
outlined raised in the minds of a reasonable person, 
reasonable, intelligent man, a real apprehension 
that an appointee, or Committee, if you will, might 


well be swayed by bias albeit unconscious. In 
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those circumstances the appointment should be 
set aside says this case. 

On Vthatisame, principle: and i thanks 
said your bias, legal bias may be unconscious but 


it finds itself in these facts that have developed 


course of conduct by your Committee up to a given 
point and then a dramatic divergence from it. When 
I say by your Committee I mean.the Rail Transport 
Committee of such a nature and such a magnitude that 
it could create a real apprehension or raise a real 
apprehension in the mind of a reasonable person. 

Now that as not alleging bad faith 
and if I used those words I apologize and I retract 
them. 

THE CHAIRMAN: The apology does not 
interest me, the retraction does. 

MR. PAROIAN: ¥S0. far asi the: tects 
being marshalled in support of the allegation of 
bias on the principle that I have again enunciated 
of course, I submit that they are there and you 
should be looking at them and I submit that there 
1s the trite old saying, not only must justice be 
done it must manifestly appear to be done, is to 
be followed. You should at least, at the very least 


and these facts that have developed indicate a 
and I submit there is more that you could do, or 
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i should at the very least in clear unequivocable 
language lay out the reasons for some of the facts 


existing as they have. 
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} -.. and the reasons for not granting this adjournment | 

inva cléearp competlang andeitogical method.» 1 7o do 
: otherwise is to permit people to leave this room 
4 

perhaps believing that justice wasn't being done and 
5 
6 as lawyers we don't want that to happen. 
7 Remember that I am not saying in this 
8 argument you mandatorily must rule in my favour. 
a Albeit our submission is that we would like you to 
butatlvam notosaying thatiyouihave:to rule invour 
i 

favour, Sbuts whaveimaniisayangeis, that inthe» exercise 
12 

of your judicial discretion you decide to rule against 
HS 
V4 us (which I sincerely hope you will not) you will at | 
15 least carefully and unequivocally spell out the 
16 reasons for not acceding to our motions. 
17 In my submission there are basically 
ve three motions now before you. One, the motion that 
Wy Say Cues 

you istand Mownimor) onesofiiurisdiction.se Twoyrithat 
20 

you stand down on the principle ennunciated in 
21 
ne Regina against Moore and in the alternative, three, 
23 that in any event an adjournment of these particular 
24 proceedings be granted pending the outcome of the 
25 present litigation involving the most recent appli- 
26 ; 

cation to the Hederatecourt. 
27 

Those are my submissions. 
28 
29 THE CHAIRMAN: Thank you. Yes? 
MR. PAROTAN: Eehateinkto interrupt but 
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over the break there were some people who spoke to me, 
some of the public who spoke to me with a view to 

being given a opportunity to speak in favour or against 
our-particularsposition. 

THE CHAIRMAN: Esco. 

MR. PAROIAN: tT wouldy think ance 
would be my submission with the greatest of respect, 
but particularly because these people have been 
involved throughout and because they have demonstrated 
throughous as concerns andsa,reqard for the rule of law 
that is exemplary that they should be allowed to 
participate in the rule of law because to do otherwees 
is really to case it into a different light we 

This should not be a battle for lawyers 
alone and if they have something to say I submit to 
you that they should be heard. We lawyers sometimes 
say avlot ofmthangs thatecheyswould 1likestovadd ste on 
subtract) from and,lycdon"tawhat they: are going to say. 


THE CHAIRMAN: Wells thistas vtatherrs 


departure from normal practice in public hearings in 
that normally members of the public are given a chance 
to present their views on the main issues. 

We normally break at this time. During 
the lunch break I will consider that request with my 
colleagues and try to make a decision and announce the 


decision when we resume this afternoon. 
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1 | I think we will adjourn now and --- 

2 Ree Lone: Mr... Chairman, Xf" yourdre 
] going to deliberate over that question over the lunch 
4 

¢ hour I would hope that you would consider my support 

6 for my friend's submission concerning entertaining 

7 submissions from the public in general. Again bearing 
8 in Mind the nature of this Application. | 
9 We refer to the main Application and | 
: SUL UV ESacanel germane to what we are doing here 
a} whether or not the matter ought to proceed and I 

ee 

_ certainly do believe that the people ought to be eal 
14 | OM se hat. 
15 THE CHAIRMAN: Well, Mr. Fisher, some- 
16 times we have hearings and we have two or three 

17 hundred people present and if they all argue on the | 
18 


question of adjournment we could be here until some 


MR. PAROIAN: I would think the 


How many people are involved? 
people that have filed appearances with you, sir. 


I would be hard pressed to figure out how you could -- 


19 
time next July just on the question of adjournment. 
they are interveners and if they have filed appearances 


26 
with you I would think that they have asked to be 
rae | 
: heard and my submission would be that they are just 
2 
29 as much a party as the person that I represent and to 


30 | deny them the right to be heard might not be the most 
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} seemly thing to do from the point of view of the 
Z administration of justice. 
3 THE CHAIRMAN: Let me worry about the 
4 
seemly part. 
5 
Could I have a show of hands as to how 
6 
many people would like to speak on the question? 
7 
Twelve. 
| 
9 MR. CHALMERS: Mr. Chairman, I have 
10 ' no emphatic views -- emphatic submissions to make 
1] either way. 
1Z 
Aiea wouldisa ywrto: vow, (Mine Chasdaaman, 
13 
with the greatest deference, is that if you undertake 
14 
i to-do. thises(end mossmblyeyou should in light of the 
16 accusations of bias and so on that have been made) 
17 and to lean over backwards -- and in the event that 
18] - Canadian Pacific should be successful I obviously want 
19 your hearings, with any favourable decision, to 
0 ; i Beet : 
E Survive the initial review of which you have been 
21 
given notice of already and it might be wise -- I do 
oe 
33 submit to you and to the lay interveners that they 
24 should be instructed that they are dealing with the 
25 question of adjournment or jurisdiction or bias. 
26 They are dealing with the three questions that Mr. 
27 Paroian has very ably enumerated and I think you only 
28 
| have so much time. 
29 
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unsworn evidence on hootings of trains. There will 
be another time and other occasions no doubt for that 
and that wis my only econcern: 
FATHER GIROUX: I would like to speak. 
THE CHAIRMAN: Just a moment, please. 
FATHER GIROUX: I think he is a lawyer 
and a lawyer has a place in the court but we have a 
placewin this process. 
THE CHAIRMAN: Just a minute, please. 
IT wish to have a short consultation 
with my colleagues. Perhaps what you have to say 
might not be necessary. 
--- Off record discussion 


THE CHAIRMAN: Okay. I have discussed 


the matter with my colleagues.._It didn't take too 
long, to reach audecasion.., We will,hear those twelve 
individuals first thing this afternoon and I would ask 
that you confine yourselves to the questions of 
whether the hearing should be adjourned pending the 
TeSOLUELOns Ole Remmatlem in the, Courts. sin other 
words speak only to the question of adjournment and 
Note nacht ineconnection with the Applicationvon aca 
merits. 

MR. FISHER: Pardon me, Mr. Chairman. 
One other point. Would it be of assistance to you if 
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Gibson were given to you or do you have those? 

THE CHAIRMAN: I have read Mahoney's 
jJudoment«e. «iW don! tihave, Mri. Justice! Gibsom'ses-qd don’t 
have either of them with me. 

MR. FISHER: If you could give me 
possibly ten minutes my office is located guite nearby 
and I could have copies delivered to you if you could 
tell me where that may be. 

THE CHAIRMAN: Okay. We are at the 
Richelieu. 

MR. FISHER: Fine. I will see that 
that is done- 

THE CHAIRMAN: Well perhaps they coula 
be» put) into: cbhey retiring, 2oom. 

MR. FISHER: Fine. 

THE CHAIRMAN: It-is just across the 


hall. We will -adjourn until two o'clock. 
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MR. CHALMERS: Before tyOtido;——) beam 
sorry, Mr. Chairman. Could the twelve individuals 
be told that they have the right to speak on 
jurisdiction as well as the adjournment? In other 
words with respect --- 


THE CHAIRMAN: Oly? yess 
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| 
if ladies and gentlemen. Argument that we have no 
2 jurisdiction. The argument that we are biased and 
3 the argument that the hearing should be adjourned 
4 
pending the outcome of litigation. 
5 
MR. GABRIEL CHARRON: Mr. Chairman 
6 
one minute please. A lot of people are asking ~-- 
7 
8 THE CHAIRMAN: Could you identify 
9 yourself, please? 
10 MR. GABRIEL CHARRON: My name is 
si Gabriel Charron and I am a legal intervener. 
life 
THE CHAIRMAN: Yes? | 
13 | 
MR. GABRIEL CHARRON: A lot of people, | 
14 | 
15 | including myself, are asking when they can be heard to} 
1G the Main cMestion vist ti goes On. 2 LF this Jisimor | 
‘i adjourned. | 
18 Now will there be evening sessions? | 
19 
| Now I ask this question because in my 
20 
letter of intervention -- will there be evening 
Zz 
. sessions where people can make their presentations 
Z 
33 and barring that indeed try to schedule our presen- 
24 tations or you try to schedule your presentations | 
25 around us. | 
26 THE CHAIRMAN: Well first we have to 
Zi 
decide whether are going to go ahead or not. 
28 
MR. GABRIEL CHARRON: Yes. 
29 | 
30 | 
| 


: THE CHAIRMAN: Once that is decided, 
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--- On Resuming 


THE CHAIRMAN: Good afternoon, please 
be seated. 

May I inguire if any agreement has 
been reached as to the order of making their 
presentations by the members of the public? 

MR. PAROIAN: I did not canvass that 
but if you wish, sir, in any way that we can assist - 

THE CHAIRMAN: I might be placed in 
the uncomfortable position that if I ask I will get 
eleven hands and I have to pick one and then the 
others may feel -- it is always helpful if you can 
have some agreement, but if not then I will try to 
take one at a time in whatever order they put their 
handsoerip.. 

MR. PAROIAN: I think Dr. Henderson. 

THE CHAIRMAN: When you come forward 
would you identify yourself please, so that we -- 


DR. HENDERSON: My name is Gordon 


Lin Hendernsonjebvam cmphy siocansdn; ithey Git yin) Windsor 


and. Io reside with my’ family, on»):thatewalk of Lincoin 


Road immediately north of the Powell marshalling yard. 


Now IT regret that ID am not able) to be 
as eloquent as our legal friends and I have to refer 
to notes. But I feel that although the history of 


this hearing over the years has been adequately 
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covered from a legal point of view by Mr. Fisher, 
that the Commission should be aware of certain 
things that have taken place during the course of 
this hearing that you probably could not evaluate 
from the reading of the cold facts presented in the 
3,000 pages of transcript. 

I am addressing myself to your three 
points that you mentioned before lunch, but it is 
going to take some time to reach this and Tees you 
will bear with me. 

In the spring of 1974 the people in 
our area noticed some activity on the property 
immediately adjacent to the CPR main line that runs 
between Howard and Walker Road in the City of 
Windsor. We did not learn until the summer of '74 
thatacthistyatdgwasi tolbesusedstolhodd Loud; dartye 
noisy trains for many hours at a time, creating an 
unbearable noise, pollution of the air with diesel 
fumes, which by the way gentlemen, has been found 

be 
to/a carcinogenic agent, and creating an immediate 
danger to those residing in the area. 

As the summer wore on the condition 
became intolerable to the point where one could not 
sit outdoors because of the noise and fumes. 


Now, because’ of th ise siutuetion a made 
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: representation to our area Member of Parliament, 
2 
the Member of the Provincial Parliament and to the 
3 
; Mayor's office. And I would assume that as a result 
5 of these efforts and similar efforts on behalf of 
| 
6 other people in the area, that I was visited in my 
7 home in early October of 1974 by a delegation of 
8 two representatives of the CPR and an engineer from 
9 the Railway Transport Commission. I must say that 
10 
the attitude of the CPR representatives at that time 
14 
can only be described as arrogant. It was their 
12 
13 feeling that the railroad was there when I moved in, 
14 | which was quite true. But the situation had changed 
15 | dramatically from a single line carrying a few 
| trains a day to a full scale marshalling yard where 
17 with 
the trains just sat there by the hour,/the noise and 
18 
the dirt that resulted as a result of these trains 
we 
A Ssattcings Also when I expressed concern for the 
>) danger to the children playing in the parked railroad 
22 cars their answer was that people should keep their 
23 children at home. This answer was reiterated in 
24 . 7: 
| a later meeting held with the citizens. 
2D ; 
Byethe*way,"i-mrqht-mentron "at, that 
26 
time that the north fencing that is presently in 
oF 
28 place was. not in place at all or was absent through 
” mich of its length. It had been bulldozed down during 
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the construction of these sidings and remained down 
from, I would estimate, July of 1974 until early 

in the winter of 12975,. February, March. TNere was 
no fence at all. 

The situation with regard to the 
trains became worse and on the Thanksgiving 
weekend of 1974, one train sat for over 24 hours 
with its engines idling. This would run anywhere 
from three to five engines, I believe there were 
three engines on that-particular train. And 
just consider, gentlemen, this was at a time when 
we were faced with what was called a critical fuel 
shortgage in the country. 

It was Obvious that we could ger no- 
where trying to reason with the CPR. I Say as an 
aside ie poreesOL tlie fact. that, tnact tne , CLC 
engineer assured me that the CPR was "a good 
Corporate citirzen™. This has not been borne out. 

Further presentation to our political 
representatives and the combined effort of the 
people of Remington Park resulted in June of '75 in 
a public hearing before a Commission of the CTC 

We knew that as lay people we would 
not stand a hope in Court with the shrewd lawyers 
Of a Corporate giant. So we wisely retained legal 


counsel. It might be interesting to note that as 
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Railway had to stop using it until the application 


| 
| 
| 
' we went into the first hearing one of the lawyers | 
2 representing the CPR said to the effect that this 
} would take about half an hour at most. Here we 
; are three years later. 
; As a direct result. of the efforts of 
: our legal counsel the Commission ruled that CPR | 
i had crossed the walkway illegally.and must cease | 
9 doing so. CPR could continue to use the tracks but 
10 only up to the Parent Avenue crosswalk. Because : 
11 of the restriction of time available to the members 
es of the Commission that the hearing was adjourned to 
5 be reconvened within a matter of a few months, that | 
14 
15 | was our understanding. 
6) Tisha rayne wedoecur unt is September of | 
17 | i) 5 ayOnmeher, second ghcaning titewas Luhedybyethe | 
18 Commission that the CPR had constructed the tracks 
19 Meee tie, eet een sawed Act and had opened 
20 : 
the tracks illegally, contravened another section 
z of the Railway Act; and that the use of these 
oe tracks must be discontinued until proper 
24 application was made. I stand corrected, that was 
25 | September of '76. 
: How long did it take the lawyer 
| representing the CPR to make an application of this 
a sort? As I have said, the Chairman moved that the | 
£9 | 
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was produced. You would expect that the secretarial 
work required for producing such an application would 
take two or three weeks at least, and the review of 
the Railway Act. Within a matter of seconds of 
that ruling the lawyer representing the CPR produced 
the necessary application which had been obviously 
contained in his brief case all along, and tried to 
insist that the Commission hear this application 
immediately. 

However, wisely the Commission ruled 
that the people must be given time to pursue their 
case in resisting this application. 


I might mention that during the year 


that the CPR had contravened two sections of the 
Rallway Act. Mate vs. that. they in fact broke 
Federal law. The CPR, ZI understand, from my little 
knowledge of the Railway Act was subject to a fine 
Of SUupstOo OUmaudavabut at noo time was thie sore 
ever imposed on the Railroad. 

Do you gentlemen feel that any 
individual in this room could break a Federal 
Statute deliberately and do so for twelve months 
without being prosecuted to the full extent of the 
law? Not likely. 

The hearing on the application opening 


| 
the tracks by the CPRewas held in April of this year. 
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During that hearing the CPR was allowed to fully 

state its case. 

I might also mention that the CPR 
super lawyer from out of town was present during that 
hearing and the case was adequately presented. 

The case for the Railroad came up 
backwng7@ancras a Raalrodd could not prove, that this 
marshalling yard could be operated safely for public 
use and the application was dismissed. Lt" Was (our 
understanding that a hearing on costs, which was part 
of our argument in this application would be rendered 
within a brief period and that no further hearing 
would be entertained until the previous one was 
concluded. 

You have heard this document by Mr. 
Fisher. However, during the summer of 1977 an 
accLemper was mace “ke shold@ihis hearing om ‘costs by a 
new Commission, in spite of the assurance from the 
CAE 

You want to remember also that this 
new Commission is entirely unfamiliar with the 
preceding stalling tactics employed by the CPR. 

This would be heard in Ottawa and at the time when 
the people of our area, the principals and the 
lawyers were away on vacation. We were given short 


notice, no attenrvion waspaid" to aur cry of “foul”. 
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Henderson eae 


The only thing left for us to do was to take the 
CTC to Federal “Court “to. try and prevent this hearing. 

Now this probably aggravated the 
CTC somewhat. But else could individuals do when 
faced with this situation. The Decision of the 
Federal Judge went against us but this Decision has 
been appealed, and this appeal has not yet been 
heard. And we hear contradictory evidence from two 
Federal Judges, one who understands that there 
should be a stay because the appeal has not been 
heard, and another who says that the matter of cost 
has been settled. 

This leaves the people in the area 
rather confused as to what is happening in the 
Federal Court. Iemaight also mention that during 
this period of time until this present hearing a 
concerted "erfort ons the part of “CPR to aniilwence 
the wealthy and influential members of the community 
has been carried out and has been duly reported in 
the press. One of the members of the CPR 
in speaking before the Manufacturers Association in 
Windsor implied that the people in their efforts to 
try and block the use of the CPR were interfering 
with the economy of practically the entire North 


America. 


Now I am not exaggerating this. I 
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believe, Maine, Vermont, New Hampshire, Ontario, 
Texas and California were mentioned in this 
appl LGatad Ors. 

Now we face yet another hearing on 


the part.of the CPR by a new Commission who has 


little knowledge of the previous delaying tactics of 


the CPR lawyers. 

Gentlemen, I have been involved in 
this case since the very beginning. Personally I 
have attended I would say probably 95% of the 


hearings that have taken place. I probably know 


more :about the previous hearings than any of you do. 


How can you gain the sense of 


arrogance on the part of CPR by reading 3,000 pages: 


of transcript? It seems to us, gentlemen, that the 
previous Commission having ruled on three separate 
occasions on behalf of the citizens of this area 
has been deliberately replaced so that this mistake 
will not be made again. 

Teal SseOlUbeteeling that vou can hear 
with a prejudice in regard to the CPR and that we 
are gOing tOsgo .through the,motion sto make it look 
good and to give some impression that we are living 
in a democratic society where the voice of the 
individual means just as much as the voice of a 


Corporate giant. 
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Gentlemen, I would ask you what are 
you doing here? The previous Commission of the CTC 
turned down the application of CPR. Nothing has 
changed in the meantime. The CPR has done nothing 
except to cut a few weeds recently and to mend a few 
holes in the fence. 

I might mention that along with my 
impressions of the action of the CTC, they are further 
shaded by the fact that in August I wrote a letter to 
Mr. d'Avignon with regard to the presence of the weeds 
and the Powell pond which exists throughout the entire 
length of this siding. The recommendations from the 
CTC engineer that were presented in April of this year 
recommended that the weeds be kept cut and the Powell 
pond be drained. These orders were never carried out 
until late in the summer, I believe in September. And 
I might also say that my letter to Mr. d'Avignon has 
never been acknowledged. 

It is small wonder when we have this 
kind of reaction from the CTC that we wonder if there 
isn't some element of bias. 

Another thing that worries us, we have 
had a ruling-from=members of the CTC, from the 


Commission of the CTC. Were these members of your 


previous Commission so inept that it was felt that they 


could not longer handle this case? Or couid it be that 
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this was decided on the part of the CTC that they 
must be replaced by Commissions who would look more 
favyoutablyroneuie CeReapplication, “and to Hell’ with 
the discomfort, loss of property value and indeed, 
personal danger that has to be faced by the 
residents of this area. 

Thank you gentlemen. 


| 
| 
THE CHAIRMAN: Thank you, Doctor. 


MR. GABRIEL CHARRON: My name is 
Gabriel Charron and I live at 2663 Turner Road. My 
main thrust is pretty well parallel to Dr. Henderson's 
One fine day during the summer of 1974 I noticed 
trucks going up and down our street loaded. I was a 


paying 
bit concerned because 1 hady just finished/ all the | 


improvement taxes on our street and I was afraid that 


it waS going to be broken up. 
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So, I went down to the end which was 
not Very tar, Fsonly Live about 500 feet from the 
CPR Railway, and lo and behold there is a bulldozer 
and ehey ere tacing cue great chunks of fill, of 
earth, and loading them on trucks and hauling them 
away.) COoteLioughcevac, that. time, well, CPR is 
finally smartening up. They are going to put ina 
second line to the main line the same as the CN has 
done. 

S07) in any event L.called the City-or 
Windsor and spoke to someone in the Traffic Department 
and asked them if they could remove, temporarily, the 
blockage at the end of the street, which they did so 
that all this dirt and what have you could be hauled 
out from that end. | 

Now, once this was all done the stone 
was brought in and of course it was all levelled off; 
ties were dropped off and at this point I was still 
under the assumption that we were going to,or the CP | 
rather, was adding a second line to the main line. 
I asked the people in the bulldozers -- they were 
like the three monkeys, the three wise men. 

A little later on I suddenly realized 
that something was wrong. They were in effect adding 
two tracks, one on each side of ay existing main line, 


one north and one south and when that was finished 
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CN began shunting and storing cars on the sidings. 


Gord mentioned that trains idle at 
great lengths. He did not mention that freight was 
also stored overnight on occasion on the sidings. 

THE CHAIRMAN: eared Glam an aerehr eels iol agiogs: 
1ikeeto Lnterrupe you but you. referred to.iCN and 2 
think VyoulmeanteGe. 

MR. CHARRON: CP, -s.am .SOrcy..4 dont. 
want to use their name in vain. 

Anyway after my spe oe and as 
Gord pointed out, a hearing was finally called for 


Junesl7 . 1o7 5-4 thesUniversity of Windsor at which 


time we had evening sessions which I requested here 


so that those people who are working could make 


representation. 
Those hearings adjourned and after 15 
months they resumed again in September of 1976, again 
as Dr. Bricker mentioned. We suffered through the | 
trains illegally that were there illegally on those | 
Sidings for a full two years. I have documentation 


which I will bring in my main delivery as to what 


effect and what cause this had on the neighbourhood. 


september, 1976 by Mr. Jones and -Mr. Laborde... CPR 


| 
| 
Powell Yard was finaliy closed 
then,again as Gord mentioned, began pulling appli- 


cations out of briefcases. They looked like magicians 
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pulling cardsveutsot that in trying *to%get them put on 


the order paper or on the floor which Mr. Jones wisely| 


refused. 


Ge Was tin-fact told to-sthwmrt” them 


have you and then they would be considered -- if they 


properly, put the proper time limitations and what 
| 
would be considered was the word. He did not say 


they would be considered. 


Now, Since that time and again I wonder 
why all the rush, we had a new CP application on March 


297 19772 Werhad@a -quiekie hearing called in Ottawa 


to review the costs by a new panel during the month of |} 


July,as was pointed out, when people are on vacation 
with two weeks notice, and incidentally I did not get 
a notice of that hearing even though I was not 
directly involved in costs since I do not have an 
attorney, I do not have counsel but I felt it was a 
relevant concern to me and therefore I should have 
received a notice of those hearings. 

Another point, the lawyers then went 
to) Federal Court over this#’ Now, at the pornt the 
GTG@ cancelled =the hearing set for July. Now, in both 
cases, and {I will get to the other where the lawyers 
were in Federal Court fighting these applications 
you might say or these current events, they were | 


fighting both the CTC and the CPR in concert you might 
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say and now here we are back, costs have not been 
settled -- excuse me -- nothing has changed, costs 
are not settled. Mr. Jones said the new application 
or re-hearings of no type would be entertained until 
such time as the rulings had been made as to costs. 
So then I ask: why..are we here? It 
was ruled that the CPR used the tracks illegally. 
They were built illegally across Parent Avenue 
crosSing. It was ruled that the tracks were unsafe 
so why are we here? Why the big rush? We suffered 
two years with the trains while waiting for the 
hearings, 15 months! The CPR waS in no rush then. 
Since the tracks have closed we've had the CPR 
Application in March, the CTC quickie hearing again 
as I mentioned, and the present CPR Application all 
spi evercupuicuaciey Tee ee took, us,+15 months, to). get, one « 
The costs still are not settled. We were told that 
they would not be settled before further hearings or 
re-hearings or whatever and I'm afraid I have to 


agree with my friend, the doctor, that there is bias 


in effect. What else can we think? What else are we 


led to believe? 

At this point we have a new panel. 
New hearings and it is mes rushed through. What 
else can we believe? 


Thank you very much. 
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THE CHAIRMAN: Thank you. 
MR. CHARRON: Excuse me, I move for 


adjournment as the lawyer suggested. 


THE CHAIRMAN: Who is next? 
DRou pRLCKER Rs: Mira sChatrman,. liam 
James Bricker, also a physician. I would like to ask 


again the question: why is there a hearing at this 
time? What is a hearing? A hearing is surely to 
hear evidence. We have heard all the evidence time 
after time after: time ad infinitum adnosium we have 
heard the evidence. Why are we here again? The 
CPR says "a fresh Application". 

Mee Chalmers was here “at che, time: of 
the last hearing. He heard the evidence and he heard 
the CPR say that there was no more evidence. I am 
not here to play charades! I ama busy physician. 
This is costing me all kinds of money to come ‘here 
and it's costing all these other people all kinds of 
money to come here. If we are playing parlour games 
Diessoencali mania lt tOurt . 

Why is there a new tribunal? The new 
tribunal seems to be coming in cold perhaps in more 
ways than one. You Said Mr. Chairman that you were 
Chairman of the Water Transport Committee. Perhaps 
your confreres might be related to the Air Transport 


Committees. The ionly thing, I can think of that 
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these three things have in common is possibly CP is 
rather large in all three. 

Are we going to let the 2600-odd pages 
of transcript gather dust, throw them in the corner, 
ignore them! We put all kinds of effort and time and 


money into that transcript. Why should it be thrown 


| 
| 
| 
| 
and cast aside into the corner? 

Promises! Promises: Does a promise 
mean anything these days? Why did Mr. Jones not 
honour his promise to decided costs. He promised us 
right in this room that he would decide costs before 
he left Windsor but then he sort of left us hanging 
and said well I haven't quite come to a decision. 
LaBorde and I are not of a mind but I promise you "we 
shall decide costs as soon as we get back to Ottawa". 

That gentlemen was in April. We have 
not heard from Mr. Jones. We do not see Mr. Jones. 


Where is Mr. Jones! Why did Mr. LaBorde's opinion 


differ from his anyway? Surely a distinguished lawyer 


from Winnipeg, Chairman of the Railway Transport 


Committee, why would another member of his panel not 


agree with his decision on legal costs and why indeed 
was the hearing called in Ottawa this summer when all 
of us were away? People were on vacation. A very, 

very, very bad time for the City of Windsor citizens, 


perhaps rather convenient for the CPR. Maybe they take 
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their holidays in the winter. 

And what about the word "waste". Why 
are you putting the taxpayers, let alone us, the 
taxpayers of Canada to such an expense, hearing after 
hearing after hearing. Why? CPR broke the law. I 
OV nCeeSayeulat. "Ine Cl, sara, that. . Mr. Hibpard 
Said sthidcwemmecreR broker the law, YOu Sard it. 7auyou 
said this morning CPR is “entitled to make a second 
applications YOU TsSala CTC lSUduty, 1s “to near it. 
Why? CPR broke the law! Why should the law then 
pay any attention to them! Let alone cater to them: 
They have broken the law, they have undercut it. 

They have cast it aside. Why should they be entitled 
to make a second application and why should you be 
under any obligation to hear from people who are 
GUurliy Of eu tleqalwactivicy 2 

CPR Ys ccredipility. My oh ny, CPR Ss 
credibility! Just let me mention one or two points 


ebout, CPR@s screed pirity. “Atuthe first hearing CPR 


was asked by the Chairman specifically to produce their 


records of the times the trains have been parking on 
thoserh Lankebilauky sidings but CPR said: Gee, I'm 
awfully sorry, Mr. Chairman, but we lost those 
records. Yes, they lost their records: 

Then, a little Teen in the same 


hearing the Chairman said: (and I'm quoting the 
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Chairman at this point he said) "How a marshalling 
yard was" -- he didn't say that. He said: " How a 
marshalling yard was planned Pe cone ene far 
greater than two trains meeting per day. Twelve, 
2207 POO ae rola point ne. Said to ;CPR: What are 
your projected usages of this siding for the year 
2000? In other words what are we talking about? 
Are we talking about a full-scale night and day 
Operation or what? He asked for the projected use 
of those sidings and that projected use was never 


supplied by CPR. 


ss | 


ask you what kind of credibility is 
that? They were asked now much did they use the 
Sidings in the past and they lost their records. 
How much are they going to use the sidings in the 
future and never have they produced that information. 
The CPR claims they have got to have 

that marshalling yard and it must be where it. is and 
by the way. that term "marshalling" yard, Mr. Allison, 
a CP Vice President was in Windsor four weeks ago 
when he Said: it is not a marshalling yard. We call 
Pt a Meeting yarg butrit 1S not a marshalling yard. 

- We have got a letter written by Mr. 


Allison ta Mr. Fred Burr dated 2° April, 1975, in 


Which wie ALEtson calia 2t a marshalling yard. Lf 


that is a good enough term for the CPR then it's good 
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enough for us,but why did he call it a marshalling 
yard in 1975 and then turn around in 1977 and say 
that is not a marshalling yard. What kind of 
credibilityis hae 

They say they must have it and it must 
be where it is. Would the Powell marshalling yard 
be less indispensible in a more suitable location? 
We can show them much more suitable locations where 
there is nothing around but cows, open fields and 
with as much length as the Powell marshalling yards. 
There is not even a pedestrian crossing in the way 
because there are no pedestrians out there and that 
is just a few miles east of where it was built. 

Mr. Allison even said the other day 
when he was in town that this controversial walkway 
was) closede for? securityi reasons. >) Security=reasons, 
Mack Al laaomt! You Bee the walkway because you had 
to close the walkway on the marshalling yard because 
the walkway cuts the marshalling yard in two. You 
broke themiawtMraesAlliscnvaiis itereallyrthen proper 
to turn around and say we had the interests of the 
people at heart. We closed the walkway for security 
reasons: wand CPRy¥claimerifeyoutdre goingeto insist 
on the application we will solve the problems. You 
cannot solve the problems Mr. Chalmers. The Powell 


marshalling yard is an environmental outrage and the 
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only way you can solve that problem is to move Powell 
marshalling yard out of there. 
Good corporate citizenship. Would not 
a good corporate citizen pay heed to.the outcry, 
realize he has goofed and we all goof from time to 
time and move, quietly move the marshalling yard to 
a more Suitable location a. Not only Jcouthat, an 
environmental outrage but even more importantly it's 
an unacceptable hazard. Powell Sidings in a 
residental school-park area is unacceptably dangerous. 
Mic bbacGrcadmin ced “Ghat aid ii 100 


speak about Mr. Hibbard in a moment but I have one 


get use of the Windsor Yard -- if they can use the 
Powell Yard instead of the Windsor Yard that would 
solve the traffic congestion problems at Tecumseh, 
one of our busy streets here, but he failed to 
mention in order to do that, wave his magic wand and 
solve our problems on the traffic on Tecumseh, he was 
going to create an intolerable traffic problem that 
we have seen in the past on Walker and Howard, also 
two Of OUR bDUSYveOntario xsoads., Iwo for ther price. of 
one. It will solve it on one street he said but he's 
going to Gdrom-thatwrafvtiic onto two of our busy street 
And now Mr. Hibbard. I hesitate to 


use the word bias. Perhaps I may be allowed the 


last. point aebouteMr., Allison.) He claimed ‘that at they 
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expression point of view. Mr. Hibbard's point of 
view is somewhat coloured by the:fact that Mr. 
Hibbard acknowledges that he spent twenty years as 

a CPR employee. Now I understand that the Chief 
Inspecting Engineer of the RTC needs some railroading 
background and I guess it's reasonable to asSume that 
the Chief Inspecting Engineer might Hears worked for a 
railroad. Mr. Hibbard did. He worked for twenty 


years for the Ce. 
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But does Mr. Hibbard's point of view have to be so 
consistently coloured by the fact that he worked for 
CPR for twenty) years? 

At the time this first inspection was 
carried out we had ae questions®forshims Infact 
two or three hoursec& quest tonsvmlicyou care to, Mr. 
Chairman, I could document that session we had with 
Mr... Hibbard! = Hustpointrokeviewscthroughout was “that 
of ae CPR anam. siNot cehasetot tan sanpartialrad );udacator 
which I believe he must be if he is to work properly 
in your Committee. 

Powell Sidings is a gross injustice. 

How could the Railway Transport 


Committee reverse their previous decision? How couid 


they possibly say in April "No. That is an unsuitable 


locaction.eigno ener R. You can't use those sidings." 
How could you possibly conceive of reversing your 
decision and saying to CPR in November or December: 
"Yes you may use the siding." How could you reverse 
that decision? Would that be justice? 

Tell us, Mr. Chairman. How do we 
obtain justice? Has the RTC given us reason to think 
that we will get justice here? 

Thank you. 

THE CHAIRMAN: Thank you. 


FATHER GIROUX: My name is Rene 
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Giroux. I ama parish priest. I am shorter than this 
microphone} 
I am speaking with a sense of -- I 


think the impression I would like to convey is I 


think I believe that we have a need in cur land for 
the movement of goods, the movement of traffic. 
However I believe that when we 
consider this particular service in our communities, 
we must also consider other facets of the communities 
and at the last day of the hearing -- the hearing at 
which I spent, like the two doctors and like many 
more, closer to one hundred hours when I could have 


been other places doing other things -- I clearly 


track siding parallel to the main line in a meadow. 
Pes “another hing? -tcombuiiidasuchiia Hacd lsttyeeLtn: the 
heartland of a neighbourhood community. 

Then he made the remark that he was 
very very much impressed by the persistence and by 
the interest and the sense of participation of the 
people, the residents of the communities. He was 
heartened by that participation. He found people 
with a sense of responsibility, with a sense of 
justice and a sense of courage and I think he was 
moved by that experience; an experience that he may 


heard him say it is one thing to build a 1.3 double 
not experience too often in his role and he did | 
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conclude as well and again as has been repeated 
before a new hearing should begin, there must be a 
judgment -~ there will be a judgment on costs. 

Now I am speaking as one who has some 
education. I do not in any way feel that I have the 
Skillswof a@ulawyer?. \ivdon't partacularly feel "the 
doctors feel that they have the skills for any of 
our residents. This is why we feel the need to 
work with the medium of law and those who have the 
competence of debating the law but that doesn't mean 
that we have money coming out of our ears. 

The monies that are gathered are 
monies that are coming from people who are making 
some kind of commitment of a dollar, ten dollars, 
Whatever titimaght be. Other people going around 
trying to stir up interest and you know as well as 
I that when you go beyond your own community you 
are dealing more with apathy than real civic concern 
and these people have put themselves into a position 
to experience a great deal of public focus where they 


can be criticized, where they can be judged and where 


they can be looked upon as narrow minded and concerned 


for themselves and not for the overall good of the 
City Obmthenoveraiiaigood of) our land. 
I really think that this hearing has 


to address itself to (even if it is going to consider 
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continuing) to the more basic issue and that is do 


people have environmental rights and what I see at 


this stage is -~- I don't see what else we can discuss 


and just to simply Go °on* and "repeat --="1t is like 
watching a movie not the first time, not the second 
time, not the third time and it is watching a movie 
that is not too *texcreing erther: 

I would like to conclude by making my 
remark that there was a Grey Cup yesterday and in 


watching the football game it came to a conclusion. 


I built myself to have an expectation. 


The game was played. It was over. Everybody was 
going home. The people from the West went home sad 
and the people from Montreal, the Alouettes, went 
home quite happy. 

My point is that I. think we have 
finished this game and it is a real difficulty in 
my mind and in the minds of many people and that is 
is this going to be a ten game schedule or where do 
we go? Why are we going on and on and on? 

Maren srt "a tcuestion of puttiig 


people in the position of being utterly frustrated 


we could do a very good job because lawyers do have a 


job. Doctors do have a job. Factory workers have a 
job and housewives have a job and we all have some- 


thing. to do in the community and if we are going to 
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definitive decision that allows people to say that 
justice is done. 
I really believe that that judgment 


has already been made. 


Tite Whuny.OuLs 
THE CHAIRMAN: Thank you. 
MRSS LPHYDLISoCHESLBA+." (My nameris 


respect that I think there has or must be some 
Phyllis Cheslea and I live at 2632 Turner Road. 

THE CHATRMAN: How do you spell your 
last name? 

MRS: PCHESLEAS @-h-e=S=1-—e-e. 
Cheslea. 
THE CHAIRMAN: Thank yous!) «The 


address again? 


MRS.e CHESLEA: Zos2e Turner Roads 


THE CHAIRMAN: Thank you. 
MRS . \CHESLEA: At the same time 

about as when Mr. Charron noticed the beginning of 

the Powell Siding my husband was at the same place 


and he was asking the workers what they were doing 


and they wouldn't tell him and he came home and asked 


Department, and they did not know anything about it 
and I called Mr. Bernard Newman and brought it to his 


ne? tovica MC itv Hates, wwhicharisd ids thhel dt natiic 
attention ‘andi he ‘said he would’ look into it which 
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I believe he did. 


THE -CHALRMAN: Who was Mr. Bernard 
Newman ? | 
MRS. CHESLEA: Mr. Bernard Newman is | 

| 


our Member of Parliament. 


THE CHAIRMAN: Oh, IL see. Okay. « Fine 


MRS.) CHESHEA The CPR went ahead and 
built the Powell Siding without a permit from the 
CTCPand Still does: notewhaverione 


ienoanvmod, Vow want. to buLid one your 


property -- if you want to have a shed you have to get 
a permit and at the Powell Siding meetings -~- I don't 
know what the date was ~- but I was there and I heard 


Mr. Fisher say that the CPR committed a crime; that 


they did not have permission to build that siding and 


him and that was his words; that they did not have 
permission and they broke the law. That was the words 
used. a Uheyabrokes them lawahessai d=endweheasalecituat 
least three times and the other people that were 
around that meeting must have heard him. 

In conclusion these sidings should be 
taken out and replaced at a more suitable place. 

We have, besides Powell Siding there, 
we have Chrysler trains at Walker Road shunting back 
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Walker Road is blocked and ambulances can't get 
through there and firemen can't get through there 
and since they stopped going through Turner Road and 


Memoraial Drive the ‘trative can teeven go.around and 


| 
| 
| 
| 
qo through. ) | 
T move for the adjournment until costs 
are settled. 
Thank you. 
THE CHAIRMAN: THankieyou . 
Yes sir? 
MR. DANTE PELLARIN: My name is 
Dante Pellarin sand =) sivevat, 92G8GOuthMPaciiic and 
most of these gentlemen here, they know where it is. 
Theis Yabout 55 feet tivomethe centrévofethatyumain Line 
and right near the corner of Parent Avenue and 
Walker Road. 
I have my problems as I presume as 


much as the other neighbours but I just cannot under- 


stand the way the CPR has been acting and the only 


thing is I cannot judge myself how can I live in my 
place and bring up -- and brought up my childrens 
in the proper manner as a Canadian because I sae? | 
am Italian and proud to be Italian. 

The answers the CPR are giving to me j 


they can't come through with the proper answers and 


they sent that inspection -- three men I believe from 
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| CPR to check my house and my house is unbearable. It 
i 
) é is unlivable and they admitted that but I say what 
: can you do. They haven't been able to do anything 
4 
with the water because I am flooded 12 months of the 
= 
’ year so here we are facing another application. 
| You tell me gentlemen what can I say 
| to my, chi lorence Vina can volteayetonicGhit for instance: 
) Can we get an answer today? 
: aM Well I hope we don't have to use other 
1) | , 
meetings. I hope not. 
12 | 
Tniankavou. 
13 
4 THE CHAIRMAN: Thanks Oll'. 
| MRS. SHIRLEY CHARRON: My name is 
16 Shirley Chaceons andi sive vat 7653 Turner Road. 
17 I think you will probably hear from 
> 16 the Turner Road people more on account of the traffic 
19 | 
on Walker Road. 
20 
I realize that you men did not come 
as 
5% here -~- I see no maps as to the areas or what we are 
23 | tabkungvaboute 
2a | I would like to ask you a question. 
25 Mr. Pellarin almost took the words out of my mouth. 
26 ae 
| The firs thing I have on my sheet of 
» 27 . 
paper 26 wiat dor lireli your boys? 
28 | 
| We have six boys. I am proud to say 
29 


that I am a mother to six boys. When these hearings 
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} | started they were all single. Now one is married and 
é T am a grandmother and hopefully I won't be a great 
: grandmother before this matter is settled: 
“| DUth beawimiessay (co, ChevCeR that Liwadel 
F, 
: be here even if I have to be a great grandmother 
7 because my dad worked on the railroad for 47 years 
8 and I am built of the same stock and when you raise 
GS Six boys and when you live in a house with seven men, 
ne believe me, I am here to fight but let me tell you 
sy (IS ie eer 
12 
6 I will tell you what happened and I 
a want you to be really serious and think of this when 
is we are passing this to the next generation. When I 
16 say what will I tell my boys I am being very serious. 
itt 
18 
WW 
20 
zal Aa 
Ze 
23 
24 
a 
26 
27 | 
28 
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Our youngest 1S in Grade 9 at 
Walkerville. They are taking the judicial system of 
Canada. In last week's paper after Mr. Fisher 
re-applied it went on about the CP's lawyer said to 
Judge so and so said this, and then CP"s lawyer said 
this and then it was -- he finally said to me at 
14 years of age, he said well who's on whose side? 
Then he said to me, but are CTC honest? 

So when you listen to all the 
testimony, and I will be back telling you about the 
ditt on my Lrontsporen, snow sick and tired Tram o£ 
Gusting two and three times a day to try to keep the 
house clean with six engines or three engines, I 
do not care how many engines idle down there. But 
I want you tor think of what my -boy said. to me. 

"Are CrG. Nonests. 

What can we answer our boy? What 
can we answer our children? We have been back and 
back and back and they have been. I would say that 
we have given one hundred to two hundred hours of 


our spare time. Lawyers are busy, I agree. Don't 


ever think for one minute that housewifes aren't busy. 


We are just as busy but we will be here too. 
I would just also like to add for 
every senior citizen here, would you please remember 


there are probably ten at home that cannot make it. 
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And you do not even have maps of that but I would 
say within 50 feet is a Senior Citizens complex 
Si CEING right wenere wr OoenOt KNOW LE anyone. is 
even going to mention them. But remember it's a 
bad day. tt Seherdw ometict EO .del,out. (But i hove 
nobody. 31S Going gto CLoOLcge tsenc stnat Ss wnat, b would 
ask you, to consider those senior citizens but 
also think it over and really think can we go home 
and stell.ourn chitdren. 

Thanks yous. 

THE CHAIRMAN: Thank you. This really 


has nothing aosdor with ithirssnearing but Il just 


house with a wife and four daughters and’ I do not 
Stand a Chance, 

Who is our next participant? 

MR. KEN MORRIS: My name is Ken 
Morris and I live at 2760 Grand Marsh Road East. I 
have. been pretty,well very mucha part of these 
hearings right from the start. My property backs 
right .ontoxsthesPowell ¢Sidindg. 

Now we start talking about bias, maybe 


I'm wrong, maybe I do not even know the definition 


| 
| 
| 
| 
| 
| 
thought I might mention that I have to live ina 
} 
of the word. But I always get’ the feeling that I 


ama little man fighting a big company, and that to 


30 me is bias enough. 
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I was very bitter when they started 


semen the Siding in Gi tie first place, ~ In fact; 
at the first hearing I received a nickname which has 
stuck-with me ever since, Molotov Cocktail Morris. 

I was advised that this was a 
procedure. But I wonder sometimes, was I wrong. I 
listened to the crtizens and they sald don't do 1t, 
but I wonder sometimes. Other than that I cannot 
really add much to what the doctors and other 
citizens have said, but I feel that if there is any 
bias the fact that we are David fighting Goliath is 
one. 

And) as fan as an adjournment, Ido 
not even know if that's right. I feel that the 
decision has already been made by Jones and LaBorde. 


I think what we should do is accept their decision. 


I think there is very little more than that I have to 


Say. ‘hank svyow,. 

THE CHALTRMAN: Thank you Mr. Morris: 

MR. O'CONNOR: My name is Daniel 
O'Connor and I live at 2564 Bing. I submitted a 
lerter On tie srovellaotaing On, October the 19th,1974 
which the CTC acknowledgedthe receipt of a copy and 
also Cer, 

THE CHAIRMAN: What was that date 


again? 
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MR. O'CONNOR: October the 19th,1974. 

THE CHAIRMAN: Thank you. 

MRE OP CONNOR. Oh pardon me; 1977, i 
cannot read my own writing, the Powell Siding on the 
main line of the Canadian Pacific Railroad between 
Walker Road and Howard Avenue in Windsor, Ontario. 

At a previous hearing of the CTC a 
decision was handed down denying CPR the right to 
use the subject siding because of obstructions to 
pedestrian roadways, which had been granted to the 
former Township of Sanawich: Bast ana letter 
that think Goes “back “to 971. 

The CPR constructed the Powell Siding 
illegally without the request of a building permit 


fromethe City Cte Windson. Asrarcitizenein, the -Cicy 


| 

| 
of Windsor if I made such a construction I would be 
asked to remove it. And I think on that basis that 
the CPR should be asked to remove the Powell Siding. 

Public.. hearings were never conducted 

before this siding was constructed. And, as a 
Maoter Of Tact, tt was practically in operation 
before anyone knew what the purpose of this siding 
was going to be. Well I have lived in the 
neighbourhood for about 25 years and I feel that the 
Powell Siding, if it is allowed to be re-opened, 


will increase the range of noise, pollution, 
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Dp-5 1 vibration from diesel engines that run for long 
é periods of times And: parallel to the CPR property runs | 
| 
: high tension towers which create, which could create | 
4 
a disaster in the event of a derailment. As these | 
5 
6 towers carry high voltages and could topple on cars | 
- or tankers carrying inflammable products, as has been : 
8 proven in the past, were allowed to stay on the siding | 
a when it was open. 
a Then there is the matter of St.Andrew's 
Te 
School which my three children attended, which has 
UZ 
more than 100 students, which is only a couple of 
13 
14 feet from the CP tracks. The playground extends to 
6 Memorial Drive which runs parallel with the tracks. | 
sl And standing trains create a safety problem as well as 
j 
17 an environmental problem.. | 
| 
12 In view of the number of derailments 
19 
tNGLE NOY CeDee hmm eCe pact ele Was OL ye im the recene 
20 
past there has been a couple of derailments in the 
ra 
22 GLty OL WInGdSor. Dtevssnot inconceivable that the 
23 derailment could have happened in this area. 
24 Memorial Park also runs adjacent to 
| 
| ; 
| the railroad tracks. ECTS a Prime recreation area : 
26 ; , 
: in our community and would be threatened by noise ana 
od 
; | 
pollution, and picnics and softhall and other sporting 
28 
35 events become less enjoyable if CPR is permitted to 
30 
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reactivate the Powell Siding. 

I protest the new application of CPR 
for another hearing to re-open the Powell Siding. 

And I strongly urge the Canadian Transport Commission 
to. deny the attempt by CPR to ee our 
neighbourhood, as well as devaluate our properties. 

I strongly urge the Panel to uphold the previous 
decision. And I move that an adjournment be made in 
this case until costs are assessed. Thank you.. 

Te CHAT RM AN see Neinkwe VOU pars i-. 

MR. BARKER: Mr. Chairman, my 
objection to this siding --- 

THE CHAIRMAN: Would you identify 
yourself first, sir, please? 

MR. BARKER: My name is Harold Barker 
and I live at 2512 Windemere. I have lived there 
for 28 years. 

My objections to these Powell Sidings 
being extended to what would constitute a marshalling 
yard are based on three phases. The first the 
interference with traffic. There has always been the 
BLOblen Tor vita litrat ic oceting trom the. city to 
thie northern limite of he: city. 

There were in the past three main 
arteries, namely,Ouelette, Walker Road, Howard Avenue 


and Dougall. That's going from east to west. 
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THE CHAIRMAN: Duval? 


MR. BARKER: Dougall” as in Scotland. 


And one of these roads has already been closed by, 
I take it, thettvansoore Ministry to facilitate’ the 
extension lof itherairporc: 

That brings us back to the most 
easterly one which is practical, Walker Road, which 
is at the eastern end of the Powell Siding. Then 
we go a mile and a bit. I am not quite sure how many 
kilometers that hata we come to Howard, another 
important north and south artery. 

Now this is already overloaded having 
to be widened to facilitate present traffic. 

Dougall which is further west can be written off as 
being almost congested. So that leaves us with 
Walker and@howard tomiahdlervatal trafircy going north 
out of the city.. Fire engines and ambulances, these | 
On occasions in the past have been held up, not for 
a few minutes, for many minutes. 

Manytontthe holdupswhave been 
upisoga Guuavtion oftanshorry uAndti knows this fron 
practical experience on one occasion where police 
cruisers had to turn out of the stream of congested 
traffic to make an alternative route one way or the | 


other, east or west. Now lives could hinge on this. 


This was complicated more when the 
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Sidings were being used. And we can expect a 
tripling of these incidences in, if they are 
continued to be allowed to be used. 


Continuing then along the section of 


| 

| 

| 
the Powell Siding, as has been mentioned before, we 
have a school, a primary school. . Small children | 
Play elt ethe even bye-0 Bbhe trains, their | 
safety 1S going to be jeopardized by shunting and 
switching and stationery box cars with certain 
ErablrcicOomingeunrougi. IMese box Cars: Or 


tankers possibly and probably do contain inflammable, 


toxic chemicals, quite apart from the hazard and 
disruption Le "a (bos) car is “erppedsover, hits. 4 


panel and causes electrical danger. 


All right, proceed a little further 
west, we come to Memorial Park. -Of course we are 
going by residential houses all the time, residences, 
no commercials, no industrials, everything 
residential. We come to Memorial Park where there 


is probably the last decent stand of hardwood 


a very fine stand which has been very carefully 
tended by the City. 

They are threatened, obviously, by 
the emissions, the exhaust fumes from diesel engines 


tLlmber 4s tandi no wat city elIne ts. Out. in Hickory, 
idling in the vicinity over a period of hours. | 
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A little west of that recreational 
area, again for Children and Junior sports, which ws 
also being carefully tended and has been donated, 
the facilities have been donated by service clubs. 

This is an additional threat because, 
AS you know, txucks are an a@teraction to children. 
They are inguisitive and they could be involved in 


accrdentcs:. 
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Now as far as that goes I think that 
sums up everything that is dangerous for the 


situation in that area except the fact that this is 


the only piece of residential: area backing onto the 
CP; trackesa ns ther Crevror Windsor.) iio doy not) know, how 
you gentlemen came in here today or yesterday, 
pEobabdiy? Dye ad ren ate vyousdid, you could possibly have 
seen from the plane the layout of the tracks passing 
through Windsor and its environs. Our eastern limits 
are coming in from Tecumseh and it passes through 
large areas of undeveloped land. It passes through 
an area which has been developed commercially and 
industrially. There are sidings on that east side 


in existence now. There is room for other sidings. 


Then we jump the area in dispute to 


the western side from Parent Avenue, possibly up to 
the river. In that area it is commercial and 
industrial. There are already tracks there. There 
is room for more tracks: 

When you get close to the river there 
has been an industrial development in force there 
which has lots of room for many more tracks and they 


are going to have to put tracks in there for the 


in that area. Yet when you think of this the whole 


factories and silos et cetera that are being built 
of the CP environs to its tracks from east to west 
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there is "onessecrron, 2 tiiink it is i l*mites’ known 
as the Powell Sidings which was a single track until 
CP Stree vary two illegal tracks, one on each side, 
threatening the area. They had to choose that one 
stretch out of the whole stretch through Windsor. 
Now this seems to me if not absurd hopelessly insane 
and absolutely unjustified. 

Finally, I get a bit emotional about 
this sometimes and I am a little bit now but I get 
worked up to the point where I sit and look at the 
TV at nights as you probably do sometimes when you 


have time and some idiot leans out of that tube and 


says to me like some paid notoriety:Remember, remember 


what-we dol is“wireh you int mind.” Do-vyouw think I 
believe that. I think they should be ordered not 
only to stop using the tracks but.to take the two 
extra ones they put down illegally and clear out to 
an industrial or commercial area. 

Thank “yous. 

THE CHAIRMAN: Thank you sir. 

MRS. ASMAR: My name is Beatrice 
Asmar and I live at 2588 Shelburne. 

THE CHAIRMAN: How do you spell your 
last name? 

MRS. ASMAR: A-s-m-a-r, and I am not 


very far from the CPR track. 
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and consider it as if you were living right there 


7 THE CHAIRMAN: Just a moment. Perhaps 
2 we could adjust that microphone. It will be more 
2 comfortable for you. 
4 
MRS. ASMAR: I had in mind to say many 
5 
é things but people before me have already said it so 
; there is no sense in repeating it. 
8g One thing they have not touched on is 
9 Since those two tracks have been put in alongside the 
oe main line it has loosened up the ground to the point 
11 
where the tremors are unbearable and the damage to 
az | 
our houses in the neighbourhood is just beyond every- 
is 
a thing. You should come and see the cracks in the 
15 drives and the walls and the windows vibrating and | 
16 Lease very nerve racking? “FO is’just playing ‘havoc 
17 with us. We just dread what will happen if they allow 
| 
Ee the CPR to open those two lines and they will go ahead 
Le 
and put in more lines which they are bound to do. 
20 
They do not care about anybody in the 
3) | 
> neighbourhood but only themselves. Something has got | 
23 to be done immediately to keep this from happening. | 
| 
a This is a residential area as has been said before. | 
= | There is a school there.” TY Have raised” five diel aran dl 
6 | 
| three of them attended that school and I thank God 
27 | | 
they are no longer there because I hate to think what 
28 
i might happen one day. So please gentlemen, consider | 
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before you allow the CPR to go on with what they are 
doing. 

Thank you. 

THE CHAIRMAN: Thank you. 

Do we have any further members of the 
public who wish to make representations? 

teCcucss lL C1dynoc. COUNE 1COO well this 
morning. I counted eleven and we have had twelve. 


Yes, Sir, come forward please. 


MR. NEWMAN: My name is Bernie Newman. 


IT am the Member of the Legislature representing both 
sides of the railway tracks. 

IT have the distinct pleasure of . 
representing that area for now some 18 plus years. 
In all of my days in the Legislature I have never 
seen constituents get together in opposition to a 
project as they have during this time and they did 


come together because of the injustice that has been 


imposed upon them by a Goliath. This is a battle 


between David and Goliath. We hope that you 
gentlemen there will see just what is happening. 
The residents on both sides of the 
track, that: 1s) the Remington. Park to the south end 
and the Walker residents to the north end of the 
tracks are peaceful, law abiding -- I would not say 


outspoken but the citizens of the highest calibre. 
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They would never under any circumstance object to 
anything that would have been done legally and within 
the law, but in this instance we have CPR, without 
employing or entertaining any environmental impact 
studies, impose their will on the two communities. 
We in the Legislature have legislation that would 
require impact studies except it has no bearing on 
a body controlled by Federal jurisdiction and that is 
We Maye very unfortunate because you can rest assured 
that if the Ontario Legislature had some power over 
the actions of the CPR those of us who are citizens 
concerned would have objected very very violently. 
Now; there was another thingsthat  f 
wanted to bring €o your attention —— Oh, Wi Jive in 
the vicinity. I am approximately 1,000 feet from the 
railway tracks yet the windows in my home even shake 


when you get these extended 100 plus See ninke eo 


100 plus.=—-Wnits passing by on ja requilar basis. Even 


aircraft going overhead and we seem to be off the 
Flight path, but whenever the aircraft going overseas, 
the heavier DC-7's that come into the Windsor Airport 
and the L-101l's, they cause an awful lot of noise 
and they do have some environmental effect, but the 
use of the Powell Sidings -- not the Powell Sidings 
but the main line, causes sufficient problems to the 


people in the neighbourhood. 
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1] EP VOuUscE pve, track the area you are 

2 going to only triple the problems involved. The 

3 argument has been made already that CP erected the 

: Siding wWithoue thevauchogicy OL the,.CICs “You Know, 

j if I were to try to cut a tree down in my backyard I 

: would have to get all kinds of permission. Yet, CPR 

7 

9 went ahead and did just as they pleased. In other : 

9 words, they are the one that are going to tell you 

10 people just exactly what they should or should not do. 

1} I certainly think and hope that you gentlemen in your 

ie wisdom will see how this has affected a neighbourhood 

ss and has affected it to the point that the Remington 

14 

ei. Park side would have been developed years earlier 

16 except that the builders hesitate to go into any 

17 extensive housing development because it would be 

18 difficult to sell the housing even though housing is 

19 in short supply in the community. 

a Mr. Chairman, I hope you gentlemen 

fs will understand the people that are here today would 

tas 

23| probably have been five times greater in number were 

24 | it not for the weather and not for the fact that this | 

25| hearing is being held in the cold weather months 

26 rather than being held for the convenience and at 

a7 the convenience of the residents in the area. Surely 

28 | 

| people come before trains. 
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seriously and see how the people have been affected 
and the additional effect it is going to have on the 
environment in the area. 

The park, when I first moved into the 
area, was a fairly heavily wooded areas AS a result, 
Lt think Sh iseparcia vwoosee ces teol the pollutants 
from the trains that the park now is loosing sub- 
stantial numbers of trees. It loses a number each 
year and Pf CPiis allowed tostriple track you. can 
rest assured what is left as far as the trees are 
concerned will not last much longer. Please consider 
the public in preference to the CPR. 

Thank you very much. 

THE CHATRMAN: Mr. Newman, before you 
leave, I wonder if you would mind taking three or 
four minutes to tell me how your provincial environ- 
mental legislature works. 

MR. NEWMAN: Leecdoecs not aLtect: the 
Federal animation at all. 

THE CHAIRMAN: I realize that. 

MR. NEWMAN: Before any type of 
development can take place there are environmental 
impact studies done and they have to be conducted. 
Public hearings are held and the public has the 
opportunity to make input and if they are going to 


be adversely affected then it is entirely up to the 
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that is sitting and hearing to finally weigh 
Sides of the argument and decide as to whether 


are going to permit that type of construction 


and so forth to take place. 


very 


THE CHAIRMAN: Alievione, tehank iyou 
much. 


Are there any other members of the 


public who wish to come forward? 


time 


I think this would be an appropriate 


FOR “us flo mtrak Granten sn2nucte ‘break. 


-~ Brief recess 
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~m—— On Resuming. 

2, THE HEARING PROCESS OFFICER: Order, 
MJCeg 

3 please. 
’ THE CHAIRMAN: Please be seated. 
2 MR BILE? SCHMIDT: 'My name is Bill 
6 

Schmidt. = Ie knewmernenaee LonOucoOn line ror me Dut 
7 
3 I thought I would like to speak after Mr. Newman 
9 got up here. I have been a resident living at 
10 2686 Bing Road approximately 100 feet or so away 
bes from the infamous Powell Siding. 
12 , really don’t know what ‘to talk about 
13 

as far-as~ being prepared but Iefeel that since there 
rod 

are not many young people of my -- I am 20 years old 
1, 
16 I felt that I should come up here and speak as best 
17 I know how on behalf of the young people of this 
18 Country and*oOl Ours community. 
19 I ane nou realty =involved=but- twill 
20 , 

be because I have seen what is going on here today. 
21 

PelLtve* ona: Very bastenpronet ple or truth and 
jes 

justice and I believe that what CPR has done is 
aes 
2A flagrantly misused and manipulated our lives. 
25 LSreaLtyeadosnoc see or ——parddn, me. 
26 | I don't think the executives of CPR have taken upon 
a7 themselves to downgrade our neighbourhood. I have 
28 

gone to St.Andrew School for my education for what, 
Ly 


nine years. I have played in the playground when 
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I was much younger in Memorial Park and I really 
cannot understand such idiotic and stupid violations 
OL USE 2 basi cel ite. 

When people come home they do not 
expect to have their windows rattling or to see 
their aluminum siding which they have paid so much 
money for get black and dingy and I kid. yournot.. 

Now I would like to see, Mr.Chairman, 
a governing body stand up to these people. I would 
like to see them stand up to them. I am a very basic 
man and I would just like to see that’the principles 
Of -Vusticeland Servite bercariin carOut a a leknow. L | 
speak (and I don't think there are very many people 
of my age around here) but in the sixties when there 
was very very much information and radical 
procedures by my age group in the sixties about 
environment, pollution or whatever, but I think it 
is high time that we get back -- maybe not to the 
same extent as the radical procedures in the sixties -- 
but the same concerns that the people were going 
overboard about in the sixties and I think this 
should continue on as soon as the so-called 
civilized society of ours. can stand up to people 
who misused the laws of our country. 


Now I don't know the words in these 
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in) January. I think they live on a factory salary 


and I don't think CPR can sing: the blues as much as 


} cannot understand why a new Tribunal has come before 

é us. I really can't understand because it is one 

; thing to even read and it is another thing to hear 

: the people that have been talking in all of these 
transeriptsmand: Istdom tithinksyoudcan fully ‘gqraspy 

, with all due respect, what has been in these 

F PRanse rip cs: 

9 Now I think that fining them would | 
x0 not be enough because the CTC has not deemed fit to | 
Ml fine them as somebody previously said $200 a day 

4 because that would be like slapping a spoiled child's 
ve wriSt, your Honour, because they are trying to put 

15 | themselves, CPR ee ey, inca poscs tilOneto gelea 
Wa littlet but ofMsympathy.9" Through articles. that I have 
17 read in the paper (which most of the people here I 

18 hope have read) such idiotic things of CPR being, 

iy ohe oti nea Pera position, you know, where they are 
' not doing so well and whatnot and I really don't 

= think that they're having that much problem. | 
23 Po thinkeasiiloteot people that live on 
24 a factory salary -- I am presently employed by 

25 Chrysler, of Canada Duteilewild be qoing backto school 
26 


they do. 
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whole hearing. I ask that there be an adjournment 
until cost has been completed and one last thing. 

I don't consider myself a very good speaker, very 
learned being a factory worker as such but it makes 
me really wonder sometimes, you know, the person as 
I am, whether the powers in the hands of the few 
wisdom in the minds of none. 

Thank. vou. i wish vourto be truthiul 
Snel Usd. 

Thank you. 

THE CHAIRMAN: Thank you. 

Yes sir. Please come forward. 

MR. ANGUS BEORGEAU: thank eyvou , Sar. 
My name is Agnus Beorgeau and I live at 2279 
Shillbrook and I would address your Committee as 
President of the St.Andrew's Parent Teachers 
Association. 

it was not my intention to say 
something to you, sir, as I felt I would only be 
repeating what has already been said. 

However, the parents of the area have 
asked, me, as their President, to say a few words to 
your Commission. 

I wrote your Commission in care of 
Mr. dG °AVignon. inthe latter part of October this year 


outlining the reasons why the PTA felt that this 
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Siding should remain closed. I assure you that the 
statementSin my letter are true and they consist 
primarily of Raving talked to the teachers and the 
principal of the school who assure me that while the 
trains are Lela nemo neaestatng wiiers Where Ly 
impossible for: the teachers to teach the children. 

We would ask you, sir, perhaps you noted this 

morning that there were some young children sitting in 
the back of the room. They, like their parents, have 
exhibited frustration and cannot understand why a 

new Committee has met. 

We would ask you, therefore, to 
consider our petition and have this meeting adjourned. 

Titaiike VOU poder 

THE CHALRMAN = sihenks you. Are there 
any others? 

Now is the opportunity. 

Mr. Chalmers before you start speaking 
on behalf of CP I thought I would address a question 
CO Mr. Parolan. anaemic hei. 

I wonder: if you could tell me what 
actual steps you are taking in relation to the 
Federal Court this week? 

MR. PAROIAN; Yes sir. Forgive me if 


I am not as knowledgeable on this. I have been 


away on vacation and Mr. Fisher has done an able job 
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of handling that while I was away. 

We have filed a Notice of Appeal -- 
served but not yet filed, I believe, the Notice of 
Appeal taking the matter to the Federal Court. 
Because we have been involved in the preparation fOr 
this.panticular day and this particular proceeding 
we had not, and because we only got the Decision on 
Wednesday, we have not yet filed a memorandum of 
fact and law which we would do on an abridged basis. 

We would give you an undertaking or 
I would suggest that we give you an undertaking to 
do that on an abridged basis if you were considering 
granting the adjournment and you are at all 
concerned about any dilatoriness on our part. 

THE CHAIRMAN: Well, no. I wasn't 
thinking of that. I wondered if you were making an 
ex parte applicattonyiomiaustayorn anything oof ithat 
NasaIG ei? 

MR. PAROIAN: That has not yet been 
done, but -L should. tediavyou very honestly that that 
matter, I believe, should be considered only after 
we have a decision from you, from your presently 
composed Committee and may be necessary at that time 


for us to consider what we are doing. 


We have not made an ex parte applicatic 


and I would not make an ex parte application either 
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Tl -mvont say. 


THE CHAIRMAN: What you are doing at 


| 
the moment is appealing from the -- 
MR. PAROIAN: Yes. 

THE CHAIRMAN: Mr. Justice Mahoney's 
Judgment? 

MayeeAROLAN. = (Correct and ‘that is 
under active movement and I want to make it clear, 


however, as to the ex parte motion -~ it is our 


beizet that We would. be in the best interest of all 


parties to renew our application for an adjournment 
pending that appeal before this Committee which has 
Jurisdiction, Of course, to grant that and pending : 
on what decision you make I guess we will have to 
respond to it with the alternatives that are 
available to us: 

THE CHAIRMAN: Well, I thought it was 
useful for us to know exactly what your plans were 


and I thought also Mr. Chalmers would also like to 


know before the argument. 


this is not a definitive statement on my part and I 


! 
MR. PAROIAN: Well my reaction (and 
don't want to be) but my reaction is that we are 


obviously going to have to consider what we are going 


to do at that stage and it may very well be that we 


will want to take some proceedings. 


if 
if - 

1 see , 

qt 

th 
a 
ite pes 
DY 


? 
J | ‘ i i 
+ es Te 
‘ 


Ui: 


i? 
~ 
~™ 
‘ 
, 
i 
iF 
| 
i 
‘a1 
: 
‘ 
4 


% 


ie 


‘ 


dh ie *f er oi take we 


aa Wpeharntt Ll helen 


Lee? cor 


Lite doit 


Dia 


| wre ae 


" ee) fener vw). et, af 


at 


pie a A nh r os OF ee ote 2s Hits hey aM vee ee 


4 i 


Me ea ERECT. | MRE A ES ect ye Bad Ey aaa aa if ft 


phe Fa 


| 


fv oAg thes 


Pes Puts i) 4 Moe tA ia Kt J rai ns } 3 City Ru! ‘2 


VRE) ID taah ee Sap 


SS REN etd ot ot Uae ee AS gC pk ot MLL Oe bree nt 
é Ate ier) Oreo Ges 


+ 


‘MeL HD aD 


wednh ou ay (met Wn Taan 


as te Lees Ree oe eed AP me eee 


ATC Cas ee Es Lito eae el hii i i Para t Bas 


Bending SD eater Hons 
‘begin ae ae’ 


yl oD is 


to Awa ver per al a Siena ms Seti Oy. 2 (is 


pit date so ahaa aig arth Sieg de! jects 


ry i : 7 , t 
= ~ LJ i. « f 
WP Sr ea f cx Ly 3 3 ioe | a © | 


- 


| # 

. 

i 

biped 

a 
ct 

) 

fl 


1 

£3 
1} y 
ie 


oe 


ANGUS, STONEHOUSE & CO. LTD. 
TORONTO, ONTARIO 


I don't want to be couching my answer 


I know that you will be impressed by 


| 
> in any way. We Haven't done anything yet. We are 
3 considering it. 
| THE CHAIRMAN: That is quite all 
5 | right. THat*eequrtcesait tice. Thank you. 
6 
| Mr. Chalmers? 
‘if 
MR. CHALMERS: T am very much 
& 
obliged. to you, Mr. Chairman. Naturally we have other 
9 
10 counsel standing by to deal with any Court 
ie proceedings that may be brought should such 
12 proceedings be brought and shauld you, sir, wish to 
ue continue this hearing as I would hope that you would 
14 
until actually ordered by a Court not to if you ever 
1S 
are 
16 
- Now may it please the Commission I 
( 
18 am very glad that you allowed the members of the 
19 public not represented by counsel to speak as you 
20 did; sstre 
ot Leone Eres tney understood “that 
Ze , Aa 
Canadian, Pacatic haa) earlier on, through myself 
23 
sought to agree to that going on. 
24 
25 1 think vit is important coming into 
= this proceeding now you get, with great respect, a 
27 | full flavour of it as you have in the last couple of 
. hours. 
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the sincerity of the people concerned and by the 
articulate manner in which great many of them have 
presented a very real interest and point of view. 

Mindeyou, Licanyt. help sayang..that 
there is a sense -- I don't want to sound like a 
tricky lawyer -- but there is a sense in which 
Canadian Pacific relies on that. It must, with 
great difference, be obvious to everyone that 
Canadian Pacific wouldn't come running back to 
Windsor knowing full well what it is running back 
INtO Tf Tepdidiatatecl wai ohiety OF wrongly) end achat 
is for you to decide, -- it wasn't of the view that 
ity had. to. dow whats tinas stoydo: ot had to.~have 
Powell Siding and it have to have it where it was and 
£0. gel. On With thew job or ceteing zhesauthority ‘to 
do thatk 

Obviously that is not a decision which 
ay. greatv.corporation, .noweversGoliath Likeritieasetakes 
lightlysto. ¢oO.backeintonagvortex like this but we 
have done it and we are here and we are here for good 
solid transportation reasons which we hope to explain 
Osa Vou. 

Now to deal with my friend's three 
points.  leam.obligedseto Mr. 4Baroian,for setting: 
them out in this very straightforward manner. They 


have three motions rolled up into one which is also 
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1 expeditious in terms of using the Commission's time. 
First of all they are making, what 
: I take it to be, @ttheir timely objyection“toryour 
4 
proceeeding on the basis of bias, of course, they 
5 
6 would be very remiss if they didn't do that if | 
7 they ever hoped to challenge your proceedings on the | 
8 basis of bias later. 
9 I respectfully submit that they have 
misconceived what bias is about. If they had some 
= basis for saying that one of you gentlemen or more 
] 
Of you as individualiscwoughe not tobe sitting on 
14 this case or something like that, they would be 
15 alleging bias which they might well say avoided the | 
16 entire proceedings in the way that the Seafarer's | 
17 International Union long ago kept alleging bias 
= by the Canada Labour Relations Board because Mr. 
Mosher belonged to one of the trade unions with Bet 
20 
44 they were fighting and always sat on their cases in 
>? the CURB... That's sthe sort of thing -- that is what 
a3 1as is about. 
| 
24 | Of course the test that my learned 
25 | friend gave you is quite fight. It 2s simply ‘an 
adoption of the test in the Supreme Court of Canada 
27 | 


case of Szilard and Szasz, 1954 Supreme Court 
Reports, page 3, where the Judgment of the Court is 


given by Mr. Justice Rand and it is an arbitration 
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: but the principles are the same; 
2 

"The arbitrators are to exercise their 
3 

function not as the advocates of the 
4, 
: parties nominating them and fortiori 

of one party when they are agreed upon 
6 f£ t h th d 
7 \ byvaGi bat twilthtaskiree 
8 independent and impartial minds as 
9 the circumstances permit. 
10 a 
li In particular they must be 
12 untrammelled by such influences as 
i to a fair-minded person which would 
14 ; 

raise a reasonable doubt of the 
1S | | 

impersonal attitudes which each party 
16) 

ie -eptit Leds co. 
ee 
18 Bul that, sit pet cea GuLy. whach calls 
19 upon each Commissioner. 
20 The Committee has its statutory duty 
ae under the National Transportation Act and’ the Railway 
ae 

AGG, 

7s) 
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And the Committee appoints, is involved in the 
transportation life of Canada. And I will come back 
to that under other headings. And the Committee has 
to work with those statutes as it is required to do 
by Section 3 Of thes Nattonal i ransportation Act. And 


in doing so it may be felt that Parliament was wrong 


to constitute a “transportation tribunal, perhaps there 


may be a view that there should be something like the 
Ontario Municipal Board at the Federal level but 
there isn't. These are transportation tribunals and 
rf“thact’ constrtuces "bias thats. too lad.) Or we the 
concern for transportation necessities constitute 
bias in some way, that's inherent in the legislation. 
In other words one cannot get into a situation where 
you can say the Canadian Transportation Commission 
as a whole is biased. That's a circular argument 
and that falls on its own weight. 
/have 

My friends may simply put the argument 
wrongly. I do not think they have. They have tried 
to apply to the whole institution of the CTC the 
criterion of bias. They may feel, and very sincerely 
feel that in some fashion the institution is biased 
against the people they represent by definition. But 
that they misconceive whatever arguments they may 
have, with the greatest of deference to them. 


This is an argument saying that this 
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Panel should not sit. It is not an argument to say 
that CTC should not entertain this case because of 
bias. ~ You wilde baveswcto,44 0.7 0un Chink through what 
would happen, if they are right and you hear the case 
they seek to have your finding quashed because the 
CTC. was. biased.«, The mormaiiresule of, that; of a 
quashing jurisdiction aes exercised, is that you 
have a new hearing. 

Well, who is going to have a new 
hearing?? lt hasvqee tosberthesCciTc, ‘thatic cheyonly 
body that Parliament has set up to hear it. So I do 
submit that the bias argument is insubstantial. 

Now I am opposed to the motion of an 
adjournment in these particular circumstances. You 
do have a discretion. As one of the objectors I 
believe one of the people who spoke from the floor 
pointed. out.to you, youscan adjourn it.and I do not 
dispute that. In addition you have the discretion to 
refuse to adjourn. My learned friend Mr. Paroian 
was quite vehement about never having been refused 
adjournments. Well he is very lucky, I have been 
refused adjournments. But in the case of Wardair and 
the CTC, which the Commissioners may well be very 
familiar with, reported in the 1973 CTC Report at 
pages 2zlivo£ the Decisicgn.of Mr. Justice Walsh in the 


Federal Court of Canada, it was held to be a 


a er 


Wars 


i a Tey 


ri ne le “ied eden : hbaaiid ee 


eh a i eerie ; gies i felts tradawi eid prt) f 


Oa eh ane ay vith At incr adet weht "B. ie Fp 
Wi A Paral! Ga Me ae airy. FF 


hay ee ore: iy 3 » prt aie" tte a Liew bi } . oH ( 
iy a a hed ie 6 wen id be hor and 28: par ea ii 
i My pe te hh ee i 2 wie Hae gael opera hte " tL, shad 
ae tii pauls | z ® ; dg ene ie. enh | eat sand Rly & 

aes me 8 Peon AS fo Bet aad meet a ha (a4 2 


, ssl ] - " ( ie a ip ah Pe 4 mire AS Poot Ge thy BY foe Ge am ow DH , nl & S 
Ais G j node ie ie taoneeea mk: Th Ms Pople i Led a PoE hea ui nt j 


“¥ 


i 


WP, Se baplne, Meee et de es . 4 Rivet Dy at a ee we 
A ? i a it ea j ‘ , ba) (0 Os i ; sé ANTE oe | ‘ ba 7G: Lh i ave L 
Mer R Nise 4 ¥ severe: i Anois BELO? Ge Ey eaanap | Skt Ah aby ae Sye4 Be ( 


PROCS. IP) Reauee ist y eae dos. ite: ON ese ieee tHKe Maiti boxy qt 


ers Sata ees ey od ey he eee sowie adage) 
“ . | Ay 
ot car 2, 0) Oa Si v7 ? i A “ik . fa) 1a Mi yy re oF =e a ; 


Ve ae OE eid Od Alegent eat ‘syed ‘etnies siivi aay 
Meet Sewns t ‘wae | sy ae ae eee tm 


TyetG, pak Tay ie awe wowaiye ay 


A 


va ote 
- A. 


a 
ey - 
-* 


ee 
* 
}“ = 


ia 


a y bt Lhe! peas eur: 
re) . 


: a io 


ANGUS, STONEHOUSE & CO. LTD 165 
TORONTO. ONTARIO 


JUL LSdLCELOn co refuse an adjournment in circumstances 
very similar to this. 

And Wardair sought a prohibition to 
the CTC following a refusal Co adjourn a hearing. 

And there had been a previous proceeding by Wardair, 
presumably by way of prohibition which Wardair had, 
just as here, proceeded to appeal to the Federal Court 
of Appeal and Wardair wanted the hearing adjourned 
pending the outcome of the appeal from the 

prohibition. Ana Mel Justice Walsh, at page 217 

in holding that the Committee was entitled, 

Commission were entitled to refuse the adjournment 
Sald== "What the Appdieantaiie seeking to"do is to ™use™ | 
a writ of prohibition to obtain a stay of execution 
of the judgment which is under review and appeal 
because there is no procedure in the rules of this 
Court £Or Such a ctace. 

In other words this was an answer to 
the proceeding that my learned friends are talking 
about bringing. And I-commend this case to their 
attention. Because discussing this case with my 
own colleagues we more or less came to the tentative 
conclusion, subject to what the Federal Court may say 

/there 
if they do proceed, that isn't the stay of execution 


Jurisdiction in that court, I would remind my learned 


— 
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inherent jurisdiction. So no doubt they can apply 


| 

! 

: 

| 

| 

| 
their minds to that problem. But I rely on the | 

| 

| 


both is that the objectors want, notwithstanding the 


; 
} Wardair case as authority for the proposition that 
4 you do have the right to refuse an adjournment. 
| Now ites’ my\ submission that “ir. the | 
° particular circumstances of this case you should 
: refuse an adjournment. To put the matter very frankly| 
: what's involved in the present proceeding, which is | 
10 part way instituted in the Federal Court of Appeal. | 
14 And my friend has admitted what I did not know, that 
12 the Notice of Appeal which was served on me has not 
ie been filed in the Federal Court. I do not think | 
14 | 
service on me really gets them there. But be that as | 
1S 
4 it may, that Appeal, as I understand it, is an Appeal | 
| 
17 which I would with great respect would submit was a | 
18 frivolous appeal from a vexatious motion. 
19 The essential POL nwa the: mot Yon 
20 before Mr. Justice Mahoney, and I believe you now 
a have, with the greatest of courtesy to my friends, 
is you now have both the Reasons for Judgment of Mr. | 
Fa. 
a, Justice Gibson last summer and the Reasons for 
| Judgment of Mr. Justice Mahoney this week, this past 
26 week. 
27 It seems to me that the course of | 
: proceedings are not identical but the substance of | 
: | 
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hard things we have been hearing about them this 


morning, the objectors want Mr. Jones and Mr. LaBorde 


and no one else. They want them back. Well they have 
tried that out twice in the Federal Court. And it is 
perfectly true that they have proceedings in the 
Federal Court of Appeal from both of them. 

But the one from Mr. Justice Gibson, 
L-think 2m thevereaiine wanted tovbring itron* maybe at 
could have been brought on to the Federal ONE tee 
Appeal. Buc they didenot do sanything about: that. 
But in any event ee Headwerworelcks at that.) he 
first time they appealed from the Order of Mr. Justice 
Gibson to your Commission, most understandably though 
naturally Canadian Pacific was not happy about it, 
adjourned sine die the second hearing about costs. 

We now have the amusing result that 
Mr. Justice Mahoney says that I was right to argue 
against your Commission in the Federal Court that 
there was a Decision, that the disagreement with 


Messrs. Jones and LaBorde constituted a Decision 


thats 4a digression, 

You really got a proceeding directed 
to Messrs. Jones and LaBorde, something that's 
essentially now vexatious after they tried it out 


dismissing the Application for Costs. In any event | 
| 
once before Justice Gibson, and I should have thought 
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| 
that the second appeal, while presumably both might 
ultimately be argued together and might ultimately 
succeed was fundamentally vexatious if you consider 
what they are saying on the adjournment point 
fundamentally is that if you can never stop giving 


these adjournments pending prohibition they can always 


bring about, they can always get an adjournment. 


| 

There has got to’ be a point at which 
you stop granting these adjournments pending appeal 
of prohibition orders that have been dismissed. And | 
my submission is that you have done it more than once | 
and the point has been reached where one should call 
ae hever 
THE CHAIRMAN: Mr. Chalmers, in the 
first instance wasn't the Application dealing purely 
with the matter of obtaining a Decision on costs, 
whereas we are now concerned with the matter of merit. 

MR. CHALMERS: Hiatt wer Cagis 

THE CHAIRMAN: Is there not a 
distinction there? 

MR. CHALMERS: There is a distinction 
but I submit that there is a distinction because the 
essence of the argument -before Mr. Justice Gibson was | 
that the Panel which decided the question of costs 


should be Mr. Jones and Mr. LaBorde. And the essence, 


I think, of the argument before Mr. Justice Mahoney 
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was the Panel which decided the question or the | 


Substantive question, if there was to be a re-hearing, 


Should be Mr. Jones and Mr. LaBorde. We are really | 
fighting about the same thing in a slightly different | 
Context. | 
And when one looks at the Reasons for | 
Judgment of Mr. Justice Mahoney, in my submission | 
one has to say that while it contains this unfortunate 
slip, he says that what was before him is an attempt 
to prohibit the hearing of the Canadian Pacific 
App Buea Elon etomvinter inve@perat ing TATEhority , which as 
patently erroneous, nevertheless he comes to the 
reasoning which takes him to his ultimate conclusion, 
is equally applicable to the prohibition of the 
attempi ito sprohibrestther proceeding twhich LeManstact 
taking place here and now, we are now participating in 
He held that there had been a Decision 


on costs, there had been a Decision on the 196-197 
Transportation Act for this hearing. 
And he said that he would, when he 


Application, he said that he would hate to see them, 


| 
| 
thought he was directing himself to the Interim | 
| 
hate to see Canadian Pacific be allowed to do an end 

t 


run, around (properiprohi bition “to tthe Main Application 
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if the, then proceeding with an Interim Application. 
That, of course, is not what was happening but it 
makes it clear that his Lordship was concerned, was 
directing himself to the Main Application that he 
would not have allowed what he thought was an Interim 
Application to proceed if the, unless he was satisfied 
that the aaa Application should be allowed to bhaceca! 

So that case is there and it is not 
per incuriam, because of that slip. 

As far as the undertaking is concerned, 
I take it we have to consider that Mr. Justice Mahoney 
decided that the circumstances had changed, and indeed 
that my submission had been absolutely correct. The 
finding has been reconsidered here because the 
objectors have themselves changed the circumstances 
in which Mr. Thompson and the Commission's undertaking 
to hold off this proceeding until the question of cost 
has been decided by their own conduct in seeking to 
prohibit the Commission's conduct..of. the costs 
proceeding; and appealing that Decision and then not 
proceeding with due idiligence with their Appeal. | 

So there is an undertaking in its 
original terms if my submission is not tenable. 

I should also point out in relation to 
the basically frivolous nature of the Appeal, that 


Mr. Justice Mahoney had a discretion to grant or 
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refuse the gravity of prohibition. The Federal Court | 


7 
2 of Appeal will not likely interfere, in my submission, 
3 with his exercise of his discretion not to grant | 
: prohibition. And in all those circumstances, while 
; you might very well ordinarily grant an adjournment, 
: you would be simply allowing your own proceedings to 
8 be frustrated if you granted an adjournment in the 
9 circumstances. It is precisely analogous to the 
10 Wardair case in my Submission. 
ae Therefore there is no basis for the 
TZ 
suggestion of bias. And in my submission you 
. certainly have a discretion to refuse the adjournment 
15 as was done in the Wardair case. And in the circum- 
‘| Stances of difficulty that you have had in doing your 
Ly job in relation to the court proceedings you should 
18 refuse it. 
M7 Now, Lr fOr some reason [. do not 
20 
appreciate, I am wrong in those submissions, I would 

Pl 
se like to be permitted to do one thing. I would like 
23 to have filed with the Commission the plans which are 
24 now prepared for either underpass or overpass at the 
25 Parent Avenue crossing, without any trespass on the 
26 property of the City of Windsor. 
27 
28 
a cab 
30 | 
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That may seem like a minute detail but I would like 
to get that at early a. possible stage in the hands 
of the Commission because ultimately this case will 


go on. “I hope wt will go on this week and next but 


your inspector, for example, should have the benefit 


of those plans which are, which ultimately should 

have been sent in with the original Application. 
Binalilye=—cthiediv, “if OL omayes peak 

please with your permission to the question of 

ir isediceLon seaThemAppl lecabrom of Canadtant Paci ne 

Paved tonethertLStironcapri 7 Lo, is for a re- 


hearing or, alternatively, for a review. 


MR. FISHER: Excuse me, Mr. Chairman. 


MR. CHALMERS : Ltadoes Srotvusesthe 
word "review". 

ME ME SHB Rm, EN. 

MR. CHALMERS: May I make my own 
argument please? 

MRS REISHER: Pardon? 

MR. CHALMERS : May I make my own 
argument please? 

MRS ee lSHER: You may make your own 
argument Sir provided it is founded on fact. 

MR. CHALMERS: I refer to the 
Application. It would be very useful to use my 
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Appia cation, xi bit wR of abhat Apolicati on.,.«andiomsy 
friends are quite familiar with it. 

it) aus: .am Appl ucabion, dated Apa 15, 
1977, by Canadian Pacific for leave to open the 
Powell Sidings subject -- upon the performance to 
the satisfaction of the Commission of whatever 
requirements in respect to the carriage of the 
Parent Avenue pedestrian crossing at mileage 109.30 | 
thereof, over, under and along the railway as appears 


to the Commission best adapted to remove or diminish 


any danger ov,obstruction in, the, opinion of, the 


Commission likely to arise. 
Two, Canadian Pacific further applies | 
for leave to carry the said sidings over, under or 
along the said crossing on whatever terms as to watch- 
men, overpass or underpass the Commission may require 
Take notice that Canadian Pacific will 
seek to adduce an entirely fresh record of evidence 
gels Tbe sfonmie of this fresh Application to operate over 
the said siding and crossing. 
Nowe pdosnop.panticiukayply care if 
someone wants to say that's a re~hearing or not. 
There have been two arguments on that first portion. 
Then the second portion of the 


Application where my learned friends and I,I think 


are agreed, it is always dangerous to say that, I 
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think we are agreed it is an Application for review. 

Now, there are numerous dictionary 
definitions. It may well be that my friends have them 
all. LT do not andeledo nou takergreat Lond apologies 
LOM Cee wil ateea Pima ae ine LSpbutbel should have. thought 
that a fresh period in which you adduce an entirely 
fresh record of evidence was a re-hearing. 

Now my friend Mr. Fisher will no doubt 
eugued i £eOLVebUie i potwOn coll BLaWwOULO aon ween 
anticipation that I do not anticipate ~-- I would say 
that that is brought»under.Section,.63.0f)the National 
Transportation Act which has been read to you gentle- 
men and my learned friends a number of times and LG 
reads: 

"The Commission may review, 
rescind, change, alter or vary any 

Order or Decision made by it, or may 

re-hear any Application before 

GECLALR Giwl tia 


Now, I gleaned that in conjunction with Section 49 


they have heard reference to Section 49 of the 
National Transportation Act I made in the Federal 
Court within the last week. 

Section 049; 


| 

{ 

| 

| 

and this is no surprise to my learned frinds because 
"Any power or authority 
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vested in the Commission may, though 

not so express, be exercised from 

Eimer lo time, /orvateany 1time;ias the 

occasion may neuEnce: 

From "time to time" the Commission has 
the power to grant operating authority under Section 
216, has the power to grant authority to operate over 
a crossing under Section 196 and 197 and it can 
exercise it not only by way of re-hearing but can 
exercise it "from time to time". 

Now there is not a great body of law 
on what "from time to time" means and most of it is 
real property law, but. the leading case and the case 
mentioned in Strouds Judicial Dictionary at page 1120 
is the case called Lawrie against Lees cited in the 
English House of lords Gneclecns: 

THE CHAIRMAN: eons 

MR. CHALMERS: 1881, seven appeal 
cases, page 19. In that case -- it is relevant. 

It is a case which concerns the lease of an English 
pub and the point of the case that is relevant here 

is that the lease was challenged because it was stated 
that the authority to execute it should have been 
obtained each time the lessor organization had to 
grant a lease to one of its pubs to somebody who was 


going to run it and it was held apparently those 
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Granting theslease were a Lunatic on whatever. tie, 


had power to grant leases "from time to time". And 


there was considerable discussion on the meaning of 


that expression "from time to time" and Lord Penzance 


ab. page 29 says enis: 


| 
| 
| 
| 
"The words ‘from time to time' 
are words which are constantly intro- 
duced where it is intended to protect 

a person who is empowered to act from 
the risk of having completely discharge 
his duty when he has once acted and | 
therefore not been able to act again 

in the same direction. The meaning of 
Lhe WOLdS FY eme lime (loeb ime) ies tia 
after he has made one order he may make 
a fresh order to add something to it, 

or take something from it, or reverse 

it altogether and as that meaning ens | 
a aaetche force to the words and 
explains the use of them here it seems 
tO Me that’ your Lordships ougneenot to 
go further and to narrow these words by 
any constriction which would throw 
impediments to the way of carrying on 
the business, whereas the object of the 


Bete was to facilitate 2” 
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As "... the object of the Act was to 
facilitate it.", as the object of the Act under which 
you function to facilitate the railroading business 
as this Act was to facilitate some particular business 
there in question. 

SO 7s lOc ine LOM otic oc One as 
means that if there is any doubt about Section 63 and 
I am not really sure there is, it resolves it. You 
can review, rescind, change, alter or vary from time 
to time notwithstanding there is a decision on the 


PEIOr hearing trom Messrs. | jones and Laperde. 


invaddition. 1 do not. realiv know, what 


the difficulty is because if one wished to be 


technical and I'm afraid my learned friends wish to 

be technical as is their right. It is their duty when 
it is their advantage but both sides can do that. 
Actually there is no room for the application of any 
principle of res judicare. It has been done, ali 


over with, but rather as far as the technical end of 


-~- your other Panel made its Decision, as I say it 


was, and Mr. Justice Mahoney appears to say it was, 


the case goes seven or eight days after you made your 
then the facts are not identical if only because the 
calendar keeps on going. There is a new day and a new | 


application can be made and I can apply without 


particularly needing to rely on concepts of re-hearing. 
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therefore for reasons I have advanced that there is 


1 | This 1S a new day. Whelsiding iS still there. 1 ws 
2 in the national interest that we must use it and we 
| 
3 Cannot == | 
a 
THE CHAIRMAN: May we have some order | 
| 
please. 
6 | 
MR. CHALMERS: —--- we cannot find 
ag 
8 another location for it so we have to go ahead with 
9 qeitts 
10 THE HEARING PROCESS OFFICERS: Order 
ph i 
please, order. 
Lid 
MR. CHALMERS: I can understand that 
vi 
people feel very strongly about it. The case will be 
14 
15 put on -- in whether it is necessary or not. | 
| | | 
16 MR. PAROIAN: DOM YOu Wantrro Saye tia t 
1 louder? The case will be made whether it is necessary | 
18 CE eniOt: | 
r | | 
MR. CHALMERS: The case will be made | 
20 | 
on the point of location whether it is necessary as 
21 
a a, Matter OL-~ Law eto .do sO Of not, 
fe 
23 MR. PAROIAN: Well, I hope you are 
24 undertaking to do that -- a little stronger than the 
25 | last ones that I got because if --- 
2 MR. CHALMERS: You have had no 
ag ; 
undertaking from me so just settle down. 
28 
The other branch of the Application -- 
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the jurisdiction to conduct a fresh hearing and that 
is the preference of Canadian Pacific. We indeed if 
it is done the other way in some subsequent judicial 
review should the Application succeed we are going to 
have the difficulty of you with respect relying on 
the same 2600 pages of evidence by people you have 
not seen and that might indeed be another difficulty 
and it is another good reason having a fresh appli- 
cation and fresh evidence. 

Now, in addition, however, we have 
asked for a review under Section 63 which can be all 
the Decision which has been made and there certainly 
is jurisdiction under Rule 770, Sub-section (a) for 
review if that's want you want to do and I address 
myself to both and in proceeding the occasion has 
not arisen as yet for you sir to tell us what you 
are doing here and which we got here but under Rule 
Tp Oy 

"The Review Committee shall 
perform all functions and exercise 

all powers of the Commission in respect 

of any application to review an Order 

or a Decision of a Committee pursuant 
to eeation Go, Of the Act. and for theses 
purposes three members of the Review 


Committee shall form a quorum;" 
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I see with deference three of you 
gentlemen there and: 


| 
wvitvany> Such applaiicatvoneshiaiiy pe 
filed withthe Sserercanyiwi Cimimis0 
days (which could have something to 
do with the Application within the 
short time after the last Decision) 
after the Order or Decision is 
communicated to the parties unless 
the Review Committee enlarges the 
time for the making thereof; and 
"The Review Committee shall 
determine whether the Order or 
Decision should be reviewed and may 
then, in its discretion, either 
dispose of the Application or refer 
it for review to the Committee that 
had made or issued such Order or 
Decision." 
I take it the Committee in that Sub- 
section (c) in 770 is the Railway Committee. 
Now, a review of course does not have 
to be granted and it may well be that new hearing does 
not have to be granted either. The question or the 


objection that was raised was as to jursidiction. 


In my submission it is plain there is jurisdiction 
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and in my submission there is a discretion whether to 
exercise jurisdiction and I will cover that although 
it has not been objected to. It should be exercised 
in any event. While you hear a great deal about the 
2600 pages of evidence, the fact is -- and Canadian 
Paciiilcyvas form so.much of pehenhistory snes mabe, 
Canadian Pacific has its own -- the author of some of 
its own misfortune so to speak I would be very 

frank -to.say, both, in the, last hearing. 

Nevertheless pithe Nearings inareoul., 
as somebody said I was here as the solicitor but it 
appears to me to have aborted, there was evidence, 
witnesses here in the room as is known to ae 
Commission and to my learned friends who never got 
to give their evidence. A Decision was made on the 
basis of disregarding evidence that was before the 
Commission be the basis that it had to do with another 
section,of the Act, not the one on which the Decision 
was being made, it was 196 evidence and not 216 
evidence so we will not have regard to if Canadian 
Pacific had been anxious to run into the Federal 
Court and have the Commission quashed. In my view, 
it is my submission it could probably have done that. 
Frankly we want to get on. We didn't want to do that 
and we didn't do it. We felt there was jurisdiction 


here which in light of the history of this latter, 
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not in fact been fully dealt with. 


ne 
1 well there's a great many pagesof evidence which has 
| 


3 One of the points that has been made, 
4 
some of the points have been made here are that, oh, 
5 
| there is possibly damage to the environment. There 
| 
is danger in relation to hydro wires and these are 
7 
g very legitimate concerns of the persons in the area 
| and initially -- I wasn't here, I wasn't initially 
10 | with Canadian Pacific and it seems that maybe part of 
| 
n| the history of this matter that the view may have been 
12 | 
taken that was all irrelevant. All the matters were 
ea 
relevant. This is a tribunal which has to be very | 
14 
15 | mindful and very much concerned with the national | 
16 | transportation, what, in the last quarter of the 
17 century I'm not sure we can simply set all those 
18 matters aside and we do not propose to in this 
ta hearing, if it proceeds, and indeed we have available 
20 
from last year's and were unable then through I know 
ZA 
possibly things we were responsible for ourselves, 
ae, 
23 witnesses from Hydro, witnesses as to the environment, 
24 as to the noise’ who out) ofan abundance of: caution | 
{ 
25 | should be called just as we are proceeding under 
| 
“| Sectiom21biistills ont: of anvabundance of) caution. 
27 | | | 
Not that we admit for a moment that this can be 
28 | 
| hurnecd, inboLasmunvenpadl) boards heahingety ltias. stilt | 
"A 
| 
x a transportation hearing governed by the intention | 
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evident by Section 3 of the National Transportation Aci. 
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SO7L (Submit you co have AUurroatcrron. 
This is a case of greatest importance. We do fall 
within your own decision as far as re-hearing goes. 
We do fall ae ach waitstite decision in the Comsall 
ease, 24th of July, 1974 Under your tile P5072 anc 
in matters of principle the case is of great 
Significance which I will endeavour to show you if 
we get the opportunity to the National enconomy of 
Canada at. a pabpticularty (page time. 0 Nii Onneiomet 
about Caliicrnia® wae not a Ore. ls of serious 
importance, or, as I say, we would not be here. I 
do hope that you will allow us to proceed. 

Thank= you. 

THE CHAIRMAN: Any argument in reply? 
MR. FISHER ARGUMENT IN REPLY: 

MR. FISHER: I would like to deal with 
my friend's points, not necessarily in the order that 
he presented them but firstly, the question relating 
to the judgments of their Honours Mr. Justice 
Mahoney and Mr. Justice Gibson. 

Le ALS @Imneor tant. tO: Dear sir mandy eal 
believe, that the matter before Mr. Justice Gibson 
was an application for a re-hearing. The matter 
before Mr. Justice Mahoney was one for a prohibition 
dealing with the composition of the Board ona 


review or fresh application or whatever it is. 
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Nothing to do with a re-hearing and I repeat what I 
said before, that is, that the Application before 
you, Mr. Chairman, and Members of the Committee, nee 
no request whatsoever for a re-hearing. 

Now the matter is before the Federal 
CourtLot Appeal and I believe that it would be, for 
want of a better term, appropriate in a matter 
questioning the jurisdiction of the Tribunal that 
word be awaited from the Federal Court of Appeal. 

Tt join with my trbend;aMr. Parowven, 
in assuring the Committee if this is a concern, that 
that appeal will be expedited as quickly as possible. 

Now my learned friend, Mr. Chalmers, 
indicates that there were witnesses available who 
were not called. I suppose that my answer ina 
nutshell is that's tough luck. There was an 
application made. An Buneustaes review of everything 
and every Opportunity in the world given to call 
all and any evidence and yet, notwithstanding that, 
apparently there were people in the room who weren't | 
heard. 

Well should that operate to the 
prejudice of those resisting the application? Should 
those in resistance nowube *calledeupon toosay "Oh, 
well, fine. Let's have another go." 


That must all be considered bearing in 
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j mind that the question of jurisdiction is before 
2 the Federal Court of Appeal. 
3 Now’ L-am not trying to be 
4 argumentative I assure you, Mr. Chairman, but I am 
5 most concerned over possessing knowledge of the 
6 
position of the Committee with respect to the 
vi | 
“ question of costs. 
9 Mr. Justice Gibson and Mr. Justice 
| Mahoney have made totally different findings. on that 
1d issue. Both of them have said -- one of them has 
we said I find that there has been no decision. The 
13 
other has said I find there has been a decision and 
14 
that was the reason that prompted me to ask you 
15 | 
ee earlier, sir, what does the Committee say because 
17 surely if the Committee feels that there has been 
18 no decision on costs then the words of Mr. Justice 
9 Mahoney are very very burdonsome to my friend indeed. 
a L-think 16.15 Clear from a tveadiudgior 
| : 
His Lordship!s Judgment that if he felt that the 
ee 
question of cost was outstanding then the undertaking 
22 
24 | of the Committee was still binding. 
os Now surely when you have that 
: background -- two Judges, two different findings -- 
7 one of them talking about the strengths and 
26 | | | | 
| meaningful nature of the undertaking and both of them 
29 | 
being in appeal, surely the proper’:-thing to do is 
30 


to wait and hear what the Appeal Court has to say 
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GOnNCGEniIng Jurisdiction. 

My friend would have you believe that 
Section 43 of the National Transportation Act 
confers jurisdiction of some kind. 

MR. CHALMERS: 49. 

MR. FISHER: 49. 2 beg your pardon, 
but if you peruse Section 49 you will see that it 
refers to jurisdiction that is vested in the 
Committee. It doesn't create any jurisdiction. It 
doesn't add any jurisdiction. It doesn’t clothe 
the Committee with any further) jurisdiction. ele 
merely mentions that jurisdiction which the 
Committee possesses and says merely that may be 
exercised from time to time and that as the excerpt 
from the authority quoted indicates that one of the 
purposes that can be exercised from time to time is 
to add to or take away or what have you. That only 
makes sense but it does not add any jurisdiction. 

I take the strongest possible 
exception to the suggestion oe there has been an 
application for re-hearing. There is no such 
application before you at all and indeed, how can 
there be when Mr. Chalmers himself indicated that he 
agreed that Messrs. Jones and LaBorde made a 
decision. They did make a decision on Section 216 


and that decision was that the appeal was dismissed. 
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How could there possibly be a re-hearin 


when Section 63 says that can only be done before 
the question has decided. 

i a Leoo Eh inke ic Sica ieee) eile eh 
respect to my friend, rather cavalier in his 
asking the Committee to take a cavalier attitude 
as well to characterize the appeal as frivolous. 
With the greatest of respect to my friend I suggest 
to you that when you: have two Judges of equal 
jurisdiction making opposite findings that it is 
preposterous, totally preposterous to suggest that 
an appeal under those circumstances is frivolous. 

I note that my friend made another 
observation about the judgment of Mr. Justice 
Mahoney. Gatos T heard him incorrectly I believe 
he indicated that Mr. Justice Mahoney indicated 
circumstances have changed with respect to the 
undertaking. I don't think the Judgment warrants 
any such statement at all. I think that is 
hypothetical. PP -think- thatevs possibly owihateln. 
Chalmers would like to have heard His Lordship 
say but that is not what the Judgment says. The 
Judgment is founded upon one principle and one 
principle only that the 196 and 197 application has 
resulted in a decision and the question of costs 
has resulted in a decision and for that reason 


the undertaking is no longer valid and why that 
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becomes So important, Mrs Chadrmean,, 15 that the 
people who appeared before you have some idea as to 
what position the Committee is taking with respect 
to that motion for costs and ft Trespectiulhy submit 20 
you, sir, that OrdersNow 2OR-Wi2)-! Send nike ea Sroy 
whatever it was, specifically says in the preamble 
that they were not able to agree. The Judgment 
doesn't support any such statement which my friend 
would have you believe is enshrined in the Judgment. 

tL also: think Lies Interesting *tthnat 
Mr. Chalmers would have the tamerity and unmitigated 
gall to suggest to you that there must be a time when 
you stop giving adjournments and yet there appears 
to be no end te. Che’ number lotenewearollicartions that 
can be entertained. It's a rather remarkable 
PrOpositionwE snoulawtnrnke. 

Ii:think it is an unseemly thing, if 
I may use Chat tern Mire natnian, that ise nou Salad 
disrespectfully because we haven't heard your 
decision but it could appear very unseemly when. two 
appeals of that nature with two different Judges and 
two different findings awe this Committee were to 
proceed on in the face of. that. 

My friend has also indicated that Mr. 
Justice Mahoney made an unfortunate slip when he 


rererred to the application under consideration as 
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being the one dated August 10th. Again that is at 
best wishful thinking of my friend. Who is to. say 
that that was By ees slip or that was 
pivoted to His Lordship or whatever. Ll hardly 
think it lies) in the mouth of my ‘friend to indicate 
what is an unfortunate slip. 

The only other point that I would 
like to make is to refer for:-your consideration to 
a previous Decision of the Board of Transport 
Commissioners dated the 18th day of January, 1946. 
I am not familiar with these but I believe it's a 
Judgment of Commissioner Stoneman but if I might 
just read from:the headnote I think it accurately 
sets forth the material. 

Poe LeLerse ro ftaucCOunty applying for 
reconsideration of an Order of the Board made in 
1916, 1917 and sore erespectineuyveand that Order 
apportioned the costs of a watchman and so on. It 
Was contended, Gn support of therapplication, that 
as the County hase no jurisditetion over highways at 
a particular crossing 1t was not affected and so on. 

There was another issue in it and 
the headnote reads as follows: 

"The practice, generally speaking, 

has been that cases will not be 


re-opened except under changed 
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circumstances or to rectify errcers 


| 
which appear to have occurred through 
want of information, oversight or 
otherwise." 

In the present case there has been no 
changes of circumstances nor has any new evidence 
been submitted which could not have been presented 
at the time the Orders were made 27 years ago. (in | 
this case), but clearly the principle is the same 
ands 

"In the Beaka ie Spiptonwet would not 

be reasonable or proper’ to grant a 

review of a Decision in effect for | 

such a long~period.of time." 

Now obviously we aren't dealing with 
the same time element, I agree. I quite recognize 
that but surely the principles are the same. Surely 
they are identical. 

Now I would also ask that, Mr. 


Chairman, you and the Members of the Commission 


25 respect to the jurisdiction of the Review Committee 
26 | 
| set up under the Rules which appear to say the 
27 ; 
| Review Committee has jurisdiction and only 
28 
i jurisdiction for those matters under Subsection 4 


; ; | 
24 bear in mind the arguments made by Mr. Dumont with 


of Section 24 which are related to objections made 
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by the operator of another mode of transport. 
lere we have a peculiar situation 


with an operator of a mode of transport who is 


objecting, te an.Order concerning Ltselr. Le AS nee 
two railways fightings: sit) is one ranlway-apparenawy 


Obj GC ELNG. £O.at» Orderawhiehe wats i Se) DVOlVed. ae bn 
other words, it is a totally different situation 
24 Sub 4 envisages. 

L CON. teh dele Cane aga. allt hie 
aque Mr. Chairman. 

THE GHATRMAN: thank you. 

MR. PAROILANGHe dL sWwOUdde UST. bike to 
make a comment or two on my friend's opening 
remark that even if a motion is brought he, with 
his great corporate power, has barristers available 
to proceed in Court while you proceed here. 

Picture that if you will and just ask 
yourself if that is anything that the. three of you 
in all consciouswcoulcetoler ace, ands tl domit. thinks 1 t 
Nace 

The suggestion that be done, with the 
nee of respect tomy friend who I don't. believe 
is making this submission personally believing it 
but it demonstrates the arrogance of his.client. 

Proceed jevenwit. theyvigo.on. to Court. 


I cannot believe my learned friend personally 


subscribes to sucha theory. 
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The second point I should like to 
address myself to, and my friend Mr. Fisher has 
covered most of them, and I will try throughout 
not to cover the same ground. 

MR. CHALMERS: 2S i) the practice of 
the Commission to have two replies to one argument? 

THE CHATRMAN: There were two 
arguments In Support Ob thetnorion sol though: ther 
it would be best to give everyone a fair chance to 
be heard than to have arguments about the subject. 

MR. PAROITAN: We are attempting, 
and I think you will note that we attempted in our 
argument not to cover the same ground. 

The suggestion that these proceedings 
brought by the respondent is vexatious taxes 
what little credibility CPR has to the breaking 
point. For counsel for CPR to stand here and say 
that. they canvday by day bring anew application «to 
you, Presumably Witt etney ting a favourable resule, 
but that the respondents -- 

MR. CHALMERS: We can get vexatious 
ele 

MR. PAROIAN: You have already gotten 
to be vexatious. The CPR has demonstrated that -- 
not you personally Mr. Chalmers, but your 


Corporate client has demonstrated an arrogant 
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avsregard forthe Law of thus country. And all the 
smoothing that you do so beautifully just would not 
work. There is an old Armenian expression which is 
rather Vulgar and 1 would now use tt.  buD te relis 
what happens to things that's not very pleasant by 
odour, after the snow melts. “Your client has been 
trying to cover up too many things with snow and 
the spring has come and gone three or four times. 

That. is avery, good: point, © shouid 
address the Commission F— suppose you will make 
the same comment to yourself. The vexatiousness of 
their proceedings is demonstrated by looking at 
paragraph’ 8° of “Ehelr appl cation. This spiaeeeen 
I gather that to mean the fresh application: 

ws eand alternative applications are 

brought on ier Ounce an tt 
DLS ter tor tiase 

store: KUNG tere eed Sel Or Apia i) omit, 

1977 referred to was in the 

circumstances made without a full 

inquiry into all of the evidence 

notwithstanding the number of days 

occupied by the hearing." 
That's what this company is saying. We want a right 
of appeal, not a re-hearing but a right of appeal 


because your two~-brother Committee men were either 
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GUULEY Of BCupICity orestupildity.. That's what he is 
saying. 

But it was the CPR, remember, who 
handled its entire case as it saw fit. There 
wasn't a witness called by the objectors except the 
one evening when they spoke as they did here and 
they went a little further that night as to a 
broader issue. But there ae no case called by 
the objectors. 

The CPR had a full hearing ae 
could have gone on and were invited time and again 
by Mr. Jones to ask themselves whether this was 
their case. And whether they were closing. And 
Mr. Jones did not get them to close it, they elected 
to close it. And now they come along and say, we 
closed it but you were wrong for letting us close it, 
I guess that's what paragraph 8 says. That's not 
vexatious. And we will do it again, they say, 
tomorrow if you do not give us this application. 
Andi(p) 

 Tthesimportance, of thre application 

to International Trade of Canada, 

Canadian Pacific Limited and the 

pubic a the City of Windsor 

justifies and requires a full inauiry 
without regard to the conduct of the 


parties appearing before the 
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Commission including the Applicant." 

Well, I would want to guess that's so 
because if you got into their conduct we know what 
would happen. 

",.. may have created the erroneous 
impression that the Commission's 
inguiry was simply a dispute between 
private parties." 

and with the greatest of respect Dr. Bricker has 
already hit that Yvigne on tuewnead. 

Mr. Jones and Mr. LaBorde asked and I 
believe ordered certain information to be delivered 
to this Committee, to that Committee, that panel of 
this Committee, relative to what the line was being 
used for, what it was going to be used for and in 
fact some information did come forth showing the 
commodities that were at that time being used. 

Hevasked/ for, ic. He did not get, 1t 
all. And they -now say, forgive us, our case was 
not handled very well. Bute Wwe dG. NOL Want tOTgo eco 
Court or anything, we just want another crack at the 
cookie. And he has the unmitigated gall to say as 
Mr. Fisher says, 2.00 mot auopt Mr. Fisher*s words 
on that. He has the unmitigated gall as Mr. 

Fisher says to call us to suggest that we have been 


using vexatious proceedings. In (c) he says: 
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"There is nothing in the existing 
dismissal ---" 
Dhad better Go back tor (b) tor a minuce. 

Without regard you are supposed to 
hear, Mr. Jones and Mr. LaBorde were supposed to 
conduct that whole hearing he says, without regard to 
the conduct of the parties appearing before the 
Commission. JUSt thinteaboure that. Just. chun aseus 
that very carefully. Yousadopt- that or reject 24, 
but give us a reason for doing either. Because I do 
not believe that that statement could ever stand, 
because it defies common sense let alone good 
Wud Cial “thane, Because EneeCOonauct Of Jihe 
parties is clearly something that should be before 
you, particularly when you are being asked to exercise 
a discretion. 

LTC ifs says - 

"There is nothing in the existing 

dismissal of the previous 

application om CanadianvPacific 

Limited on a purported motion for 

non-suit after a purported closing 

purported closing of its case by 

Canadian Pacific Limited to preclude 

acnew ancasfull inquiry. 


Let me stop there. How do you have a 
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purported closing when Mr. Jones asked and asked 
CPR, are you finished, is that your case? Are you 
sure that's your case? Yes, that's our case. “And 
he comments on it in his Decision, that's the 
purported closing. No, no, with the greatest of 
respect it was a closing, it was an election made by 
Canadian Pacific Limited. And that election, if 
we say my friend is right, what they can do then is 
put in just enough evidence in this case, that they 
think is enough and they lose. And they come along 
next week and they put a little more in and they lose 


that one and they call up the boys in the back room 


and they say, we need some more evidence guys. Then 
parked 
there is a train / down here on Crawford Avenue 


where they park their trains and they just bring in 
more guys each time. And sooner or later they get a 
Committee that they say, right, we have got enough 
evidence now and we will overwhelm them. We have 
had it all the time but we have sat on it. 

They had the conduct of that case. 
They: elected to close their case. It was not a 
purported closing, it was an actual closing after Mr. 
Jones repeatedly asked them if they were sure they 
knew what they were doing. 

And my friend, my learned friend sat 
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must have had some input as to whether they were 
going any further wr eotpame win 1 Cuca ee vere 
purported closing is an abuse of process. 

Andwinm light of the public importance 
of both the operations of the sidings sufficiently 
to conduct international trade over the Detroit 
gateway as a safe and unobjectionableé 
operation from the point of view of the Windsor 
community such a new and full inquiry should be 
undertaken. 

We had clearly put into issue in that 
proceeding, having filed very formal pleadings, the 
entire matter of the environmental concerns, the 
safety concerns, and what we felt were objectionable 
uses. They were clearly delineated in those 
documents in our replies, or in our answers and 
their replies. To say now that we did not know 
that that was what you were thinking about and we 
really want to go have another crack at the cookie. | 
Talk about vexatious. 

Now, therlast pantvefail Seo ee 
insult tofcyou, whateyou should do; with the greatest 
of respect, is#mgt emi yaadrourn chisthut throw eR 
night of the, Coumt, migihiout) >fithiseroon: 


a 
“While dack of such/full anquiry may 

have amounted to a declining of 
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| 
1 jurisdiction by the Commission, no 
| useful purpose will be:-served by 
3 : : 
technical explorations of nice 
4 
| questions of administrative law in 
5 
6 the regular Courts at this stage when 
7 it is still possible to obtain in the 
8 Commission a full inquiry and a 
9 result permitting operation of the 
oy Sidings and pedestrian crossing in a 
1] 
safe and unobjectionable manner." 
iz 
What he is saying there, Jones and LaBorde goofed. 
13 
14 We do: not have the guts, they sure got the 
15 wherewithal, they have got it lined up in Toronto 
16 right now ready to take us on if we dared tomorrow 
on morning to do anything. They sure haven't got the 
18 ; 
Guts, -chougiy, jtougo teutke Counts’ to find out 
ig 
whether Jones and LaBorde were wrong so what we 
20 
; are going to do is to come back and have another 
Z 
22 shot at the cookie. And he dares to suggest, CPR 
Ses dares to suggest in the most able argument put by 
24 my learned friend, -that of course they are not 
25 coming before you abusing this process. 
26 
With the greatest of respect his own 
oa 
grounds demonstrate an abuse of process that's 
vexatious to the point requiring you to not only 


grant the application that we have requested but to 
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j | 
make it unequivocally clear that this Corporate 
2 ae | 
giant ecannot continuevon imesuchsaygiashion. Because | 
3 
: | the honourable thing to have done, and the appropriate 
< thing to have done, if they really believe that 
6 Messrs. Jones and LaBorde were legally incorrect or 
| 
— that any of these statements were supportable, they 
8 should have taken them to court. 
9 But rather they sat back and sought 
10 | 
out a new panel. There are very serious matters 
1] 
of jurisdiction, they are very serious matters that 
12 
4 have been decided by two Judges with an apparent 
i inconsistency on the face of their own record, 
| 
15 , their own records. There is nothing in CPR's reply 
16 to our argument that does other than support our 
Ly 
argument for an adjournment until that matter has 
18 
been resolved by the Court. 
i9 
re You see, there is no evidence as well 
21 beforen you; enotearbit, that) supports, anyistatement 
23 as to the importance of these tracks, or that they 
23 are necessary at all. 
24 ; c 
My friend says he will raise that. 
Zo 
| but. theys had: 1ledays,of*hearang,(tathinkitiwac 19° 
26 
os Iowill. stand, corrected,on- that number; it may, have 
28 been a little bit more orp, it.may.havex been, aula tele 
29 less, it seems like 990, but there were a large 
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) . 
AUF le 8 them. They were up first, they were the Applicant. 


fa 

They could call whatever they wanted. And they had 
3 
; our pleadings in their hands. There was no 
5 evidence as to the great importance of this. 
6 We had to serve a notice to get a 
14 documentation from them. And then only after prying 
6 it out of them. The cross=-examination On €VEry 
3 witness trying to get to this important question 
10 

was always missed. And we subpoenaed finally the 
1] 
a President of the Company. We said, my God there is 
13 the man that's got to know it, we will bring him 
14 down here. Unfortunately before we got the chance 
15 | to do it -- he was going to be our witness, before 
16 we got a chance to call him as a witness and to put 
ey 

him in the box the matter was dismissed, or the 
18 

motion was not granted. 
19 
oe Why didn't they call their President? 
ml The Vice-President sat right here throughout. Why 

him 

22 didn't they call him to tell/ how important tt was? 
23 If they ‘did IT -missedva¢.. Whyvewouldn they cal iam: 
24 ; 

And there 1s not a bit of evidence before you right 
25 

now except Mr. Chalmers' suggestion, as to how 
26 
onl important this is to international trade. Bunk um. 

| 

28 If you ever get into this matter you 
29 are going tO fand that. a Lot of chhe things. that 


30 said here today are not supportable by fact. CPR is 
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going to have to start looking at some of its 
exhibits that were filed in that last matter. And 
they are going to have to answer where were we when 
that was filed? How can we now be saying that this 
was not done? How can we now be saying we should 
have been arguing that international trade was so 
important when their very own justification document - 
Whatjido sow call that.-thang? the appropriation, oF 
funds spoke in terms of tlenecessity for sulphuric 
aGldnGaGs, was Het? And all of a sudden they are 
talking about sulphuric acid cars from where? Not 
from Dallas,Texas or any place like that that they 


are talking about. 
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You are going to find the evidence 
Lon bi GOing~tonmacch. 

Let's get back to the basic three | 
issues: do you have jurisdiction to hear this? In 
our submission, you do not. They did not request it. 
My friend did a beautiful job, my learned friend, 

Mr. Chalmers, in skating over that paper thin ice 

but he fell in. He never did tell you he really 
applied for a re-~hearing. He could never demonstrate 
to you in his Application that he applied for a re- 
heavnang.aydthat- als. saaitads. 

Now, they have not applied for a re- 
hearing. They cannot now bring on a fresh Application 
either. In my submission you have no jurisdiction 
On iE pou jhavewany shigiiseda Calon at. al te So Le 
dismiss this Application. 

Secondly, on the question of bias you 
have heard the people and we have made our arguments. 
There is a great concern, particularly when you read 
paragraph 8 that they are coming back for a second -- 
they are calling in a little more evidence and they 
Wanta Second. tuibunah to hear it,7aesecond panel sor 
the psamestribumal sand Lt wtphey.lose.it. sac yMr. 

Chalmers said in his opening: another day, another 
application. That surely cannot be what this is 


| 
| 
| 
about. To allow it is to tax your own conscience. 
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Thirdly there @sjnot one argument.or 
one tiddle of evidence before you to demonstrate that 
these hearings ought not to be granted. The evidence 
is that the adjournment should be granted. 

nee I want to underscore the fact 
that remember these people are not the wrongdoers. 
CPR were found to be the wrongdoers, the breachers 
of the law of this country and I appreciate my friend 
would like to have you forget they are lawbreakers 
and the people did not delay this matter for the three 
years, never once did they but they are taking their 
rights to the courts at no small expense to themselves 
and to foreclose them an opportunity of having those 
rights determined by the courts on matters that are 
obviously in conflict when you have two judges in 
the same court disagreeing on at least the fact. It 
is with the greatest of respect in these particular 
circumstances inappropriate in our submission. “It is 
in the inequity and on the facts and on the circum- 
stancesand- ion Justi decent Pair play.+*ihey deserve 
the rightec6' take! therm cacew further fstheys wack 
but we would be hopeful that you would endorse that 
so that it can be determined so that when the matter 
comes back before you or before your Committee who- 
ever, whichever Committee it may be or whatever it 


is composed of, the basic issues will have been 
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1c) 


1 resolved as to the technical legal questions that my 
a fviend was so charry to take (on to court. 
In our submission an adjournment is 
4, ; ; P 
appropriate but again, and I am repeating myself, if 
5 aed Be : 
you are determined that 1 is not %please velrietunece 
6 
people in unequivocal language how that can come about, 
7 | 
9 why that can happen to them when this giant lawbreaker | 
| 
9 has seemed to have so many opportunities for having | 
10 broken the law with impunity whereas all they want | 
11 to do is not break the law but have the law determine 
a a very fundamental question as to the rights and to 
13 || 
remember we all know that it would be academic if 
14 ee 
. yOu dO NOt Grant shemacgca lr iment 
16 Those are my Submissions gentlemen. 
17 Thank you. 
18 THE CHAIRMAN: Thank sou. “Et vis now 
19 five o'clock. There is no hope of us being able to 
20 ae 
Give your a DecrslontonyenesAppi catlonter sMoeLonmrai 
Zl 
afternoon. We will take the matter under consider- 
Zu 
Be ation and hopefully, and I say hopefully we will be 
24 in a position to give you our Decision in the morning. 
25 We will now adjourn until ten o'clock 
26 tomorrow morning. 
ot 
28 --~ WHEREUPON THE HEARING ADJOURNED UNTIL 10:00 
A.M. ON TUESDAY, NOVEMBER 297TH, 1977. 
29 
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